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SEP is all around you

SEP are implemented to deliver digital integration of objects, devices, sensors, and everyday items, with applications 
ranging from connected cars, health, energy to smart cities requires interoperable solutions based on standards. 



• Communication 2017: ‘Setting out the EU approach to Standard Essential 

Patents’ 

• Announced reform 2020: IP action plan COM(2020) 760 final, 25.11.2020

• CJEU (2015): Huawei v. ZTE, Case C-170/13

• Competition Law Guidelines: Horizontal Guidelines and Technology 

Transfer Agreements (2014)

• Standardization strategy (February 2022)

• Customs enforcement of IP (2013)

Current Union context



• The major jurisdictions are contemplating a regulatory 

action on SEP

• US launched two public consultations (December 2021 

and April 2022)

• UK launched a public consultation (December 2021)

• JP adopted guidelines in 2018, 2020 and 2022

• 2022 EU WTO case against China on anti-suit injunctions

International context



• SEP owners (for example 5G):

• EU: Nokia, Ericsson (~17%) 

• US: Qualcom, Intel, Interdigital (~14%); 

• China: Huawei, ZTE, Oppo (~33%). 

• Korea: LG, Samsung (~27%). 

• Japan: Sharp, NKK Docomo, Panasonic, Sony (~9%)

• SEP implementers

• Phones, cars, health, IoT, connected cities, connected plants, cloud 

security…

• Standard Developing Organisations 

The stakeholder triangle



• IoT multiplies SEP applications and implementers, increasingly SMEs

• Number of connected devices to grow from 7.6 billion in 2019 to 24.1 billion 

by 2030

• Declared SEP: more than 75,000

• SEP holders: more than 500

Why contemplate regulatory action now?

Results of a Survey conducted with SEP 
industry experts by the Technical 
University of Berlin in October 2020



Hold out:

Implementers use various delaying tactics to avoid

taking a licence. SEP holders need to force a license

by means of litigation.

Hold up:

The opportunistic licensing of a SEP where the SEP

holder seeks increased licensing fees because the

patent is essential to the standard.

Reported problems
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Litigation e.g. Nokia – Daimler et al

Fall 2020

Düsseldorf 

Court referred 

the case to 

the CJEU 

Summer 2019

Nokia sued 

Daimler in 3 

German courts

Fall 2020

3 German 

courts ruled 

that Daimler 

infringed 

Nokia’s SEPs

Summer 2020

German 

competition 

authority asked 

courts for referral 

to CJEU

1 June 2021

Nokia and 

Daimler 

announced 

settlement

Spring 2019

Module makers 

Continental, Bury, 

Valeo and 

Gemalto filed 

similar formal 

complaints 

Late 2018

Daimler filed 

complaint 

with EC 

against Nokia



Patent pools: Avanci, a one stop shop?



• No design around –technical alternatives eliminated through the 

standardization process and technology protected by SEPs

• No access to a license degrades implementers to an extended workbench 

for specific OEMs, without any leeway to explore innovative opportunities

• Limited transparency on essentiality of self-delared SEP and SEP licensing 

terms 

• No clarity on concept of FRAND

Consequence: Difficult for implementers to assess whether an offer is 

FRAND and to anticipate their potential licensing cost

Problems of implementers



▪ Implementer already uses technology

• does not need license to continue

• patentee has to go to court

− limited capacities / resources

− implementer might stay under radar
>> threat to "level playing field"

▪ No / limited damages

• damages assertion patent-by-patent, 
country-by-country 

• high discounts on past release

Problems of SEP licensors
FTC v Qualcomm, deposition Mr 

Blumberg (Lenovo VP Litigation & IP)



- Webinar series (2021)

- Expert Group Report (2021)

- JRC(2020) Pilot on essentiality assessment

- JRC(2020) Essential patents in ETSI

- JRC(2017) Licencing terms – case

- CRA (2016) Transparency, Predictability and Efficiency

- JRC(2015) on FRAND

- TU/e(2014) IPR-based standardization

- Study team producing customised inputs for the IA

What have we done?
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https://ec.europa.eu/growth/content/webinar-series-standard-essential-patents_en
https://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetailDoc&id=40660&no=5
https://publications.jrc.ec.europa.eu/repository/handle/JRC119894
https://publications.jrc.ec.europa.eu/repository/handle/JRC121411
https://ec.europa.eu/jrc/en/publication/eur-scientific-and-technical-research-reports/licensing-terms-standard-essential-patents-comprehensive-analysis-cases
https://ec.europa.eu/growth/content/study-transparency-predictability-and-efficiency-sso-based-standardization-and-sep-licensing_en
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&cad=rja&uact=8&ved=2ahUKEwjcy43C4vzsAhUB_KQKHfMTAJAQFjABegQIBxAC&url=https%3A%2F%2Fpure.tue.nl%2Fws%2Ffiles%2F3916785%2F391736021255721.pdf&usg=AOvVaw023u87vZpVr4Iu8-pOOycc


• Promote an efficient and sustainable SEP licensing 

ecosystem in the interests of both SEP holders and 

implementers. 

• Ensure a continued participation in standardization.

• Ensure a smooth access to standardised technology. 

• Ensure a fast and widespread diffusion of the standardised

technology. 

• All potential actions should be to the benefit of all 

stakeholders, especially start-ups and SME.

What do we want to achieve?
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Transparency

Regulation

FRAND

Limit hold-up

Limit hold-out

Guidelines

Enforcement

Regulation + 

Guidelines

Efficient SEP licensing

=

Lower transaction cost



Timeline

9 May 2022 SEP

On RSB slot 
waiting list

Q1 2023

Adoption

Comprehensive questionnaire (80 questions)

- Questions regarding:

- Transparency, 

- “FRAND”, including the level of licensing 

- Enforcement.

Additionally:

- Bilateral consultations 

- Expert group/webinars

- Contacts with MS 

- Contacts with 3rd countries (JP, UK, US)

14 Feb 2022

OPC + CfE



































Thank you
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Adriana van Rooden

Legal and Policy Officer

DG GROW C4

Intellectual property 

Adriana.van-rooden@ec.europa.eu 

More information can be found on the DG GROW SEPs website
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https://ec.europa.eu/growth/industry/policy/intellectual-property/patents/standards_en

