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Foreword

The Foundation for Intellectual Property, Institute of Intellectual Property conducted the
2017 Collaborative Research Project on Harmonization of Industrial Property Right Systems under
a commission from the Japan Patent Office (JPO).

Various medium-term issues need to be addressed to encourage other countries to introduce
industrial property right systems helpful to the international expansion of Japanese companies and
to harmonize the industrial property right systems of major countries, including Japan. Accordingly,
this project provided researchers well-versed in the Japanese industrial property right systems with
an opportunity to carry out surveys and collaborative research on these issues with the goal of
promoting international harmonization of industrial property right systems through use of the
research results and researcher networks.

As part of this project, we dispatched Japanese researchers to foreign research institutes to
engage in collaborative research on the target issues.

This report presents the results of the research conducted by Dr. Naoyuki Okano at
Maastricht Graduate School of Law, Department International and European Law.* We hope that
the results of his research will facilitate harmonization of industrial property right systems in the
future.

Last but not least, we would like to express our sincere appreciation for the cooperation of all

concerned with the project, especially Prof. Anselm Kamperman Sanders, Maastricht University.

Institute of Intellectual Property
Foundation for Intellectual Property
March 2018

* Period of research abroad: From November 22, 2017, to January 30, 2018
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Abstract

This report discusses the topic of the protection of traditional knowledge focusing on the
current status of policy-making processes of notable international organizations and some
countries’ experiences of innovative regulatory activities, and thereby intends to present the current
status of the topic of traditional knowledge as well as main issues lying ahead.

In researching traditional knowledge protection aiming at possible harmonization of the
regulatory landscape, this report analyzes international and national regulatory activities from the
viewpoint of governance. Specifically, this report deals with five international organizations,
namely the WTO, WIPO, UNEP, FAO and WHO, as well as three countries and areas, namely
Taiwan, India and Peru.

As a result, this report shows the current status of the policy discussions on traditional

knowledge protection, and summarizes what we should bear in mind in discussing it in the future.

Summary

1. Introduction

The purpose of this report is to analyze current policy-making processes of notable
international organizations and some countries’ experiences of innovative regulatory activities on
the topic of the protection of traditional knowledge (TK), and thereby present the current status of
the topic of TK as well as main issues lying ahead.

TK “is a living body of knowledge passed on from generation to generation within a

! and the issue of the protection of TK is a question of how to build an intellectual

community,
property institution ensuring effective and balanced protection of TK.? With the deepening
globalization and the coming of knowledge society, typically multinational corporations from
developed countries are ‘“discovering” valuable TK or genetic resources (GRs) and acquiring
patents on them, while, as a matter of fact, these TK or GRs have been utilized by indigenous
people and local communities for a long period. It is a question of whether benefits arising from
such patents should surely belong to these corporations from outside.

On the topic of the protection of TK, so far, academic discussions have centered around

I See the following website of WIPO: http://www.wipo.int/tk/en/ (In this report, all the websites referred was last accessed on 2 Feb
2018.)

2 This issue description is drawn from the resolution of Assemblies of Member States of WIPO Fifty-Seventh Session, Agenda Item
18 (a). This item stipulates the latest mandate of the WIPO Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore. The document can be accessed at: http://www.wipo.int/tk/en/igc/.



theoretical/philosophical debates on whether and why we should protect TK, on the one hand, and
practical debates on how to build appropriate institutions that ensure the intended level of
protection, on the other hand.

Meanwhile, turning to developments of policy debates in various international forums on this
matter, one can discover a lasting conflict between, roughly speaking, developing and developed
countries, with regard to why, how and how much we should protect TK. Moreover, not just these
countries but also observers such as indigenous people and local communities are involved in the
conflict. At the same time, at a national level, one can find a lot of innovative and unique activities
of regulation of TK protection in those countries active in protecting it.

This report, with such a state of debates in mind, explores and analyzes the issue of the
protection of TK from the viewpoint of governance.> For such a problem where various actors, not
limited to states but various non-governmental organizations, are actively involved and different
international/national forums for norm-creation intersect, the viewpoint of governance is quite

effective.?

II. Policy-Making Processes by International Organizations with regard to the
Protection of TK

1. WTO: Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement)

The World Trade Organization (WTO) provides an international forum to discuss the
regulation of trade-related aspects of intellectual property rights through the TRIPS Agreement.
With regard to TK, Art. 27. 3 (b) of the TRIPS Agreement stipulates that “plants and animals other
than micro-organisms, and essentially biological processes for the production of plants or animals
other than non-biological and microbiological processes” can be excluded from the patentable
subject matter.

Especially, there is a request for amendments by a group of developing countries including
India and Brazil, submitted to the TRIPS Committee as of 31 May 2006, arguing that the following
three elements shall be added as a requirement to provide substantive protection for patent
submissions: (1) disclosure of the source and country of origin of the resource or knowledge, (2)

proof of prior, informed consent, and (3) proof of benefit sharing.

3 For the concept of governance to which this report refers, see Mark Bevir, Governance: A Very Short Introduction (Oxford
University Press, 2012).

4 Especially in relation to this report, the viewpoint suggested by Halliday and Shaffer is important. They discussed that, in an era of
globalization, intersections of norm-creations between international and national forums frequently occur See, Terence C. Halliday
and Gregory Shaffer, Transnational Legal Orders (Cambridge University Press, 2016).



2. WIPO: The WIPO Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore (IGC)

The World Intellectual Property Organization (WIPO) has hosted international debates on the
protection of TK from 1998. In 2000, the WIPO Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore (IGC) was organized, and
since then, the IGC has been providing the most important international forum on this matter.

As of now, the main target of the IGC, namely the agreement on the binding convention
concerning the protection of TK, has not been completed. However, there are important
developments in that direction: (1) the preparation of technical standards concerning the
documentation of TK,> (2) the creation of an online database concerning contractual practices of
access and benefit sharing,® and (3) crucial studies forming the basis of discussions, such as “The
Protection of Traditional Knowledge: Revised Objectives and Principles™ published in 2005 and
“The Protection of Traditional Knowledge: Draft Gap Analysis: Revision™® published in 2008.

3. UNEP: Convention on Biological Diversity (CBD)

The United Nations Environment Programme (UNEP) has, through the CBD enforced in 1993,
provided a basic framework for debates concerning protection of TK and GRs in relation to
biological diversity. First, Art.1 of the CBD provides its purpose as “the conservation of biological
diversity, the sustainable use of its components and the fair and equitable sharing of the benefits
arising out of the utilization of genetic resources, including by appropriate access to genetic resources
and by appropriate transfer of relevant technologies, taking into account all rights over those
resources and to technologies, and by appropriate funding.” Then, following and specifying this
broad objective, Art. 8 (j) stipulates the necessity to respect “innovations and practices of indigenous
and local communities embodying traditional lifestyles relevant for the conservation and sustainable
use of biological diversity,” through approaches such as access and benefit sharing (ABS).

Important recent developments include (1) suggestion of a Global Multilateral Benefit-sharing
Mechanism by countries representing the African Union and (2) the Resolution of MO’OTZ
KUXTAL Voluntary Guideline which provides another non-binding rule and best practice on how to

ensure the protection of TK and GRs in relation to biodiversity.

5 See, http://www.wipo.int/tk/en/resources/tkdocumentation.html

6 See, http://www.wipo.int/tk/en/databases/contracts/

7 WIPO, “The Protection of Traditional Knowledge: Revised Objectives and Principles,” (2005), accessible at
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=132330

8 WIPO, “The Protection of Traditional Knowledge: Draft Gap Analysis: Revision,” (2008), accessible at
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=109672
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4. FAO: International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGR)

The Food and Agriculture Organization (FAO), through the ITPGR enforced in 2004, has put
continuous effort into building international rules regarding how to treat plant and genetic resources
in relation to food security and sustainable farming.

The ITPGR does not stipulate rights of indigenous people in general, but it provides farmers
rights, thereby limiting its focused beneficiaries. Also, Art. 9.2 of the ITPGR requires the
involvement of farmers in the decision-making process of benefit sharing in a fair and equitable
manner. This provision is different from, for instance, the system provided by the CBD where the
benefit sharing itself is provided but involvement of indigenous people in the decision-making

processes is not stipulated.

5. WHO: An Approach to Traditional Medicine

The World Health Organization (WHO) is currently following its strategy running from 2014
to 2023.° According to the strategy, traditional medicine should be better utilized for public health,
welfare and human-centered health care, and in order to utilize traditional medicine better we
should think about incorporating, as necessary, traditional medicine and its products, practitioners
and practice into the health system. No notable decisions or policies have arrived so far, and we

need to follow the subsequent developments of the policy of the WHO and its basic strategy.
6. Summary

First, with regard to intangible aspects of TK such as knowledge, which should be a core of
the protection of TK, there is no international rule at present. Second, these international
organizations keep reflecting upon whether they are the right place to discuss the subject matter and
upon the scope of their works.
III. Cases from Selected Countries/Regions

1. Taiwan: Exploring the Possibility of a Sui Generis System

In Taiwan, there is a continuous exploration of the possibility of building a sui generis

9 Ibid., p. 11.
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system with regard to the protection of TK. In case the current endeavor materializes, then it will
become the second country/region with a sui generis system, following Peru. From the viewpoint
of governance, the case of Taiwan is interesting in a sense that even without being the contracting
party to international conventions such as the CBD, the norms can be delivered through various
pathways so that Taiwan is now seeking to build a system with a quite identical mechanism to the
CBD and other international norms. This can be considered as a harmonization from below or

without an official commitment.

2. India: Traditional Knowledge Digital Library

The Traditional Knowledge Digital Library in India is a leading case of an approach to
protect TK through documentation thereof. Focusing on medical plants, in 2001, the Council of
Scientific and Industrial Research and Ministry of AYUSU jointly established this Library, as an
outcome of the efforts by an interdisciplinary team. The Traditional Knowledge Digital Library has
so far submitted more than 1,200 objections to foreign patent offices, with more than 200 cases

actually materializing in protecting Indian TK by preventing the issuance of patents.

3. Peru: An Approach to Provide Sui Generis Exclusive Rights

Peru is famous for its system providing Sui Generis Exclusive Rights to TK, which is an
independent institution from existing intellectual property law. Especially, the experience of the
Anti-Biopiracy Commission established in 2004 is providing many topics to be discussed at
international forums. For instance, Peru is arguing, from its experience through the Anti-Biopiracy
Commission, that there should be international regulation concerning the disclosure of the source
and country of origin of the resource or knowledge, and the possibility of interventions by third

parties in the process of patent applications.

4. Summary

The case of Taiwan can be understood as a process of norm diffusion without the process of
signing and ratifying international conventions.

The case of India is a typical example of the spread of an innovative and unique regulatory
method, in this case the documentation of TK, to other countries with efforts by international
organizations such as WIPO.

The case of Peru is another example of such spread, similar to the case of India. It also shows



that their innovative regulatory approaches and experiences actually affect the agenda setting of

discussion at international forums.

IV. Reflections

First, in order to analyze the issue of the protection of TK in the future, one should not focus
simply on efforts aiming at legally binding conventions at international forums, though they are
surely important, but rather one should also carefully explore what sorts of regulatory practices are
spreading and diffusing even without such binding conventions.

Second, the issue of TK is not just an archaic one, but can be connected to the very
cutting-edge issues of innovation and technology in the current era. For instance, the protection of
GRs cannot be accomplished without taking into account the problem arising from fast-evolving

biotechnology and data society.

V. Concluding Remarks

There are two main remaining issues that this report was not able to explore. First,
geographical indication is a quite important approach in discussing the possible policy of TK
protection, though this report could not touch upon it due to the difference in focus.

Second, more fundamental and philosophical debates on how to legitimize and justify the
protection of TK have lasting importance, especially in a sense that the consequences of such
debates actually affect how and to what extent we should ensure the protection of TK.

Lastly, there are two perspectives that will become more and more important in discussing
the issue of the protection of TK in the future. First, one should pay more attention to the practice
of private companies in making contractual relationships with developing countries and, in some
cases, indigenous and local communities. In this sense, the analysis of non-binding but actually
effective regulatory measures upon contractual practices will be another interesting topic.

Second, more broadly, an effort to grasp the issue of the protection of TK from the viewpoint
of legal systems is also necessary, because the interdisciplinarity of the issue of TK presents an

original challenge for current systems of laws, divided into specific areas and fields.
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