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Foreword

The Foundation for Intellectual Property, Institute of Intellectual Property conducted the 2018
Collaborative Research Project on Harmonization of Industrial Property Right Systems under a
commission from the Japan Patent Office (JPO).

Various medium-term issues need to be addressed to encourage other countries to introduce
industrial property right systems helpful to the international expansion of Japanese companies and to
harmonize the industrial property right systems of major countries, including Japan. Accordingly,
this project provided researchers well-versed in the Japanese industrial property right systems with
an opportunity to carry out surveys and collaborative research on these issues with the goal of
promoting international harmonization of industrial property right systems through use of the
research results and researcher networks.

As part of this project, we invited researchers from abroad to engage in collaborative research
on the target issues. This report presents the results of research conducted by Prof. Kim, Won Oh,
Inha Law School, an invited researcher at our Institute.” We hope that the results of his research will
facilitate harmonization of industrial property right systems in the future.

Last but not least, we would like to express our sincere appreciation for the cooperation of all

concerned with the project.

Institute of Intellectual Property
Foundation for Intellectual Property

March 2019

* Period of research in Japan: From December 10, 2018, to February 23, 2019
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Abstract

In recent years, parody is widespread not only among copyrighted works but also
among trademarks. This is probably attributable to the changes in the cultural
environment and people's mindset and also to the realization of the usefulness of parody
as a form of creation and expression. The purpose of this study is to establish standards
to distinguish permissible trademark parody from impermissible trademark parody. I
analyzed the laws, regulations, and relevant judicial precedents in major countries.
Before such analysis, I identified important issues related to trademark parody from the
viewpoints of trademark holders and parodists respectively. I paid careful attention to
the characteristics of trademark parody and the difference between trademark parody
and copyright parody. In the case of commercial trademark parody, it would raise the
issue of trademark registrability in the phase of trademark examination and also raise
the issue of infringement under the Trademark Act and the Unfair Competition
Prevention Act in the phase of infringement lawsuit. I analyzed the relevant legal
systems designed to control trademark parody in the U.S., Europe, Japan, and South
Korea and specific cases of trademark parody that occurred in those countries. Based
on the results of a comparative analysis, I was able to identify the issues that tend to
arise in the phase of trademark examination and in the phase of infringement lawsuit.
The analysis results show that there were no cases where parody trademarks were found
registrable. I listed the possible reasons. On the other hand, I found that major
countries take different stances when it comes to infringement, more specifically,
trademark infringement and dilution-related infringement. Japan and South Korea have
a negative view on trademark parody because these two countries consider trademark
parody as an act of free-riding on the trust and good reputation of another party.
Naturally, in these countries, there have been no cases where trademark parody was
found lawful. Meanwhile, Europe has a tradition of accepting a wide range of political
and artistic trademark parody, while still having a negative view on commercial
trademark parody in many cases. However, Europe might change its stance due to the
influence from the European Court of Human Rights and "Recital 21 of Council
Regulation No. 2017/1001" The U.S. accepts the use of a parody trademark not only as
a type of nominative fair use, but also as a non-actionable activity under the dilution
theory. Furthermore, in some cases, the U.S. and Europe find trademark parody to be a
means of free expression by limiting the scope of rights protected under the trademark

law and the unfair competition prevention law in order to achieve a balance between



trademark parody and the freedom of expression guaranteed under the Constitution. As
a conclusion of my paper, I addressed these issues in a comprehensive manner and
described various categories and characteristics of permissible trademark parody and

identified the requirements for successful trademark parody.

Summary

The purpose of this study is to establish the standards to distinguish permissible
trademark parody from impermissible trademark parody. To achieve this goal, I
analyzed the laws, regulations, and relevant judicial precedents in major countries.
Before such analysis, I examined the functions of trademark parody and categorized
trademark parody into different types based on various standards in order to determine
what types of trademark parody should be subject to the trademark law. I paid careful
attention to the characteristics of trademark parody and the difference between
trademark parody and copyright parody.

In Chapter II, I examined and analyzed the legal status of trademark parody. There
is a clear difference between trademark holders and parodists in terms of the stance on
trademark parody. I identified the legal issues that could be raised by each side of a
trademark parody-related dispute. In order to understand what legal defense could be
raised, I first examined the possibility for trademark holders to allege trademark
infringement or dilution-related infringement under the trademark law or the unfair
competition prevention law and then try to understand the usefulness and value of
parody that parodists want to enjoy. Although parody does not make an independent
defense, it could be additionally taken into consideration by a court when determining
the risk of confusion. Under a certain law or regulation, it might be possible for
parodists to raise a defense of nominative fair use or to allege that trademark parody is
non-actionable under the dilution theory. I came to the conclusion that parodists have
good chances to make an effective claim from the perspective of the freedom of
expression guaranteed under the Constitution.

In Chapter III, I made a comparative study on the registrability of a parody
trademark. I examined the relevant laws and regulations in the U.S., Europe, Japan, and
South Korea and also analyzed specific disputes that occurred in these countries in
order to make a comparison and grasp the current situation. The research results show
that, unlike trademark infringement cases, most parody trademarks were rejected or

invalidated in the phase of trademark examination in those countries on the grounds



that it is very difficult to make an exception for and register such trademark and that
such trademark could cause confusion with already registered trademarks or could
unlawfully free-ride on or dilute a reputable trademark. The grounds for such rejection
an invalidation can be summarized as follows: (1) Since a parodist's act of filing an
application for registration of a parody trademark constitutes an intentional act of using
a parody mark as an indication of the source of goods, such act cannot be considered to
be non-actionable under the dilution theory in the U.S. based on the conventional
interpretation of the relevant statutory provisions; (2) If a trademark is registered, the
holder of the trademark would be given an exclusive right to the registered form of
expression. It would be against the spirit of the First Amendment to the U.S.
Constitution that guarantees the freedom of expression; (3) In the phase of infringement
lawsuit, a parody trademark in use would be at issue. Thus, it would be easy to take
specific transactional circumstances into consideration. On the other hand, in the phase
of application filing, it would often be difficult to take specific transactional
circumstances into consideration; and (4) the patent office tends to hesitate to shoulder
any risk because there might be various changes in the conditions and circumstances
after registration.

In Chapter IV, I examined the laws and regulations related to trademark
infringement and dilution-related infringement in the U.S., Europe, Japan, and South
Korea and analyzed relevant cases in order to make a comparison and understand the
current situation. Europe widely accepts political and artistic trademark parody, but
still has a negative view on commercial trademark parody. However, Europe might
change its stance due to the influence from the European Court of Human Rights and
"Recital 21," which is the preamble of Council Regulation. When determining the risk
of causing confusion, the U.S. does not accept parody as an independent defense, but
additionally takes it into consideration when making such determination. Since the
enforcement of the Lanham Act amended in 2006, parody exemption has been explicitly
specified in said Act. Thus, it would be effective to raise a parody defense. In the case
of a successful parody trademark, it would not be necessary to examine the trademark
by using six tests to determine whether the trademark would cause dilution because
parody exception would apply to dilution-related infringement on the condition that the
trademark has never been used as an indication of the source of goods. If the trademark
has been used as an indication of the source of goods, all the factors related to dilution
will be taken into consideration before making a determination as to whether the

trademark is infringing or not. On the other hand, the U.S. and Europe are likely to find
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trademark parody as a means of free expression by limiting the scope of rights protected
under the trademark law and the unfair competition prevention law in order to achieve
a balance between trademark parody and the freedom of expression guaranteed under
the Constitution.

Secondly, since the use of a parody trademark is similar to nominative fair use, it
would be more preferable to raise a defense of nominative fair use, which has been
permitted under case law in the U.S., than a defense of descriptive fair use. A defense
of nominative fair use would be accepted if it can be proven that the essential
requirements are satisfied. In Europe, there is no explicit provision concerning
trademark parody. However, there is an explicit legal provision concerning the
limitation of the effect of a trademark right in the case of nominative fair use. Under
this provision, it would be possible to raise a defense. On the other hand, although
Japan and South Korea do not have a legal provision or case law concerning nominative
fair use, it would be possible to claim exemption based on the "genuine trademark use"
theory. If a trademark is not used as a trademark, but used as a means to transmit or
express a political or social message, such trademark use as a parody may be considered
to be an exception to trademark infringement. Thirdly, the difference in the basic
understanding of the trademark parody among countries greatly affects the judicial
judgments made in each country. Some people believe that parody should be widely
accepted because parody is a form of expression that should be respected in a cultural
environment where everyone respects freedom and creativity and has the freedom of
expression, that trademarks should be considered to be not only property but also a
language that should be freely available for communication among the members of
society, that, even if a trademark embodies reputation, since the trademark still
functions as a symbol, trademark parody can be used as an effective means to carve out
a niche market by criticizing the policy of the trademark holder and its symbolic image
and sending a new message to consumers. In contrast, under a controlled social
environment where order and discipline are highly valued, people would have a negative
view of parody, which is critical and humorous in nature. Also, under the legal
environment where people believe that it would be against the objective of the
trademark law to take advantage of the trust, reputation, and customer appeal embodied
in another person's famous trademark by using or registering a trademark similar to
such famous trademark, people would have a negative view of trademark parody. Major
cases that reflected such cultural difference were the "Louis Vuitton v. My Other Bag"

case in the U.S. and the "Louis Vuitton v. The Face Shop" case in South Korea, which
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can be regarded as a Korean version of the "My Other Bag" case. A U.S. court explained
why the bag of "My Other Bag" is different from the plaintiff's handbag and held that
it is different from the case where the plaintiff's mark was used simply for the purpose
of advertising and selling goods. The U.S. court concluded that the bag of "My Other
Bag" should be regarded as a successful parody of the indication of the plaintiff and
did not constitute dilution-related infringement. Although this U.S. judgment could
have been used as an effective judicial precedent in the trial of the South Korean case,
a parody defense was not accepted in South Korea. The South Korean court seems to
have found that the critical message that the defendant tried to convey was not properly
understood by general consumers, in other words, "the parody was unsuccessful." This
difference between the two judgments was caused by the culture difference between the
two countries. Also, the difference may be partially attributable to the fact that in the
U.S., people are busy discussing the negative sides of the dilution-related infringement
theory and encouraging courts to reflect judicial precedents in their judgments, whereas
such discussions are insufficient in South Korea.

In Chapter V, I examined the essential requirements for successful trademark parody
and the acceptability of parody depending on the type of trademark parody. As
mentioned above, (i) trademark parody is more likely to be accepted in the phase of
infringement lawsuit than in the phase of trademark examination. (ii) Trademark parody
would be accepted if the trademark was not used as a trademark and the trademark use
can be considered as nominative fair use. Example cases would be the case where a
parody trademark is used not as an indication to distinguish the source of goods, but
(1) used as a means to convey a political message or to provide information about a
certain fact, (2) used in a book, film, or any other medium or in an advertisement, (3)
used to criticize the problems of the target goods or to make a comparison between the
target goods and one's own goods, or (4) used not as an indication of the source of
goods or as a trademark to distinguish one's goods from others such as the use of a
parody trademark in order to complete the design or decorative function of the goods
or used in such manner that the use can be considered to be nominative fair use. These
types of trademark parody should be considered to be permitted under law. (iii)
Regarding the types and characteristics of parody, the two-category system consisting
of commercial parody and non-commercial parody is still in use to determine the
acceptability of parody, while the system was applied more flexibly than before.
Needless to say, non-commercial parody trademarks would not be subject to any law

concerning signs and marks in any country in the world. According to the judicial



precedents in Germany, the acceptability of trademark parody would not be affected by
whether the trademark is commercial or not. In view of the fact that most parody
trademarks are used for commercial purposes to some extent, such trademarks should
not be prohibited just because they are used for commercial purposes. It is important to
examine whether the parody in question truly contributes to achieving the fundamental
purpose of parody and satisfies the requirements for fair use and to check whether the
parody trademark was created with the intention of causing confusion by taking
advantage of the reputation of the original trademark. In the field of trademarks, a
narrow sense of critical parody is distinguished from exaggeration parody (satire) and
only the former type of parody is permitted to be used. Lastly, (iv) I identified the
fundamental requirements for trademark parody. First, parody must fulfill the
fundamental requirements in order to fall under the definition of parody. Good parody
must have a function of creating association between the parody and the target original
work or trademark. At the same time, a parody must be distinguishable from the original
trademark. In sum, parody must allow the viewers to conjure up the original work (the
original trademark) so that they can receive the message of the original work (the
original trademark) and the message of the parody at the same time because true parody
is expected to convey the intention of the parodist as well. Even if the parodist has no
relationships with the owner of the original trademark, the parody trademark must have
an effect of showing general consumers of the product that it is trying to express the
message of the trademark holder in a humorous way by altering the original trademark.
The judicial precedents in the U.S. and Europe also indicate the necessity for trademark
parody to convey two contradictory messages simultaneously. Secondly, parody must
convey a critical message of the parodist and indicate association between the parody
trademark and the target trademark. Parody must have a comment-making function that
allows the parodist to express a certain level of criticism through parody. Such criticism
must be conveyed to consumers. In this connection, it is necessary to examine the issue
of whether the comment-making function of a parody trademark can be used only to
make a comment about the original trademark and whether indirect parody should be
prohibited. In the U.S., judicial opinions are divided. The Supreme Court handed down
a judgment that prohibited such parody by referring to such practice in the field of
copyrights. Other courts handed down judgments to the effect that parody should be
permitted even if the purpose of the parody is to criticize a social situation or simply
to generate laughter. Under the trademark law, unlike the copyright law, indirect parody

is likely to be permitted because it would only allow indirect social criticism while
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direct parody, which is more likely to be composed for the purpose of wide distribution,
tends to tarnish the reputation of the original. On the other hand, no consensus has been
achieved as to the categories of different elements of the original trademark (critical,
exaggeration, and cynical functions). The comment-making function of trademark
parody usually takes advantage of the difference between the two marks in terms of the
manner of use and achieved its goal by distinguishing the two through communications
containing such elements as cynicism, laughter, joke, entertainment, and joy. When
making a determination as to whether a parody trademark could cause confusion, the
intention of the parodist is an important determination factor. However, when making a
determination as to whether a parody trademark satisfies essential requirements for
parody, the manner of recognition among consumers is more important than the
intention of the parodist. The judicial precedents in major countries show that a parody
trademark was held responsible for trademark infringement or dilution when the parody
trademark failed to correctly convey meaningful information or criticism about the
trademark holder or the trademarked goods. (v) A trademark parody would never be
permitted in either of the following two cases: (1) the case where the sole purpose of
trademark parody is to advertise products or increase the sales by taking advantage of
the reputation of the famous trademark holder and (2) the case where trademark parody
cannot perform its parody function because the intention and purpose of the parody is

unclear.
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16 Simon, David A., The Confusion Trap: Rethinking Parody in Trademark Law (October 14, 2012). Washington Law Review, Vol.
33,2013. at 1026.
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o,

Jeites d3xl g vF@z T, 247 FHkEAY St dEY dEE
H7)=stH, 2 g Ad ezlo] #
A, AFAYdl #eiM e dESE HE

Welel olgolu} 24 % ofoldEE}

e o> R
fo RR ot R
)
2
2
i
U ofy
>
Lo

l
v
o
i
o
o
=2
rr

|

A, FRAEY s 7]£9 ZEd HHoly =9, A 58 FI dF] A=
U2 A4S A8 AEAA g o=z Py Ay x]2 A9 ALs]4 7}X|(social value

as critical speech) S %]t} 20

=
A, FEFAe] gdPA oz {84 Atk e 4] FIEHAEA
S T Aol EstuA s onlE g ow Hdskedl sPE aeEcl

5
FHFdolg & = rp?!
)= dseta MAG AFE e Al g “FA, W|¥E, HlE EE
HIE7 SolA AlZetE 2 AAgAEA = S8 AMEU7FE AT A7} g
et s s=td 7 7heAdel =3 Ak oleld I BlATEIEE (Anti-Dissemination
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2 Dogan, Stacey L. and Lemley, Mark A., Parody as Brand, UC Davis Law Review, Vol 47(2013) at 490.

2 21719 2], Evolution of Parody by changes in the concept of creation - A Case of Limitless Challenge, 7] % %3 81, Vol.14
No.1,[2013] 62,

2 Wendy J. Gordon, FAIR USE AS MARKET FAILURE: A STRUCTURAL AND ECONOMIC ANALYSIS OF THE
BETAMAX CASE AND ITS PREDECESSORS, 82 Colum. L. Rev. 1600 (1982).
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1. Jdxe] v3AREE 557154

(1) #&d+4

AREFe] =7kl mlEmoA . AMARETES StelW ARTFLUES THsteof
s, A2F3F BSEAR [(15 USC. § 1052(a-D] T A3z sejoigdxmel od
ARETE FUe Blold AAdme Agsta vgel 24A 947 Frhdrks
Hell A gz 1D Ae5 me A 4% Aseh fAe 23D, 25HAAENE
9 °lg, 3) FEYE #xF, vEEF T T AFE $vb g 9w A
ANH LS R Fgol FAAY A1zl fvtHAtE #HAFE & bl 9o
TS 2 gl

A Al g giiie Jeuds 29 Aggurete] 2571654 58 of=E
ARFE SFo] wiAlE L At =531 (USPTO) 9] %EQ* 24 3] (TTAB) Il A
o) Fge] dHS wolEe HFESE TE I FEAS AAI AgE FAEA
kil girh. AAl 1996WHEH AldlE A AFHoE 5554 AlEE dEA|
Zatgdra dth. w3k CRACKBERRY® @ THE HOUSE THAT JUICE BUILTA}Z®!
o A TTAB:= Louis Vuitton ¥# #A14 <3¢ (The Fourth Circuit) & ¥4 18-3}H
s|Ast o9 g, HEy mde]l EX AHIAR AMESE e 3 Aol digh
o7t FAETE WEs =AR du Jdu P S5 9950 AuEds dgs
AL EHAAN FRZA ALEE Zlo %%S}EE S| Mgt o oatgde] A8s s

%6 § 1052 (d) Consists of or comprises a mark which so resembles a mark registered in the Patent and Trademark Office, or a mark

or trade name previously used in the United States by another and not abandoned, as to be likely, when used on or in connection

with the goods of the applicant, to cause confusion, or to cause mistake, or to deceive: Provided, That if the Director determines

that confusion, mistake, or deception is not likely to result from the continued use by more than one person of the same or similar

marks under conditions and limitations as to the mode or place of use of the marks or the goods on or in connection with which

such marks are used,~

(a) Consists of or comprises immoral, deceptive, or scandalous matter; or matter which may disparage or falsely suggest a

connection with, living or dead, beliefs, or national symbols, or bring them into contempt, or disrepute; (continue)

Matal v. Tam, No. 15-1293 (U.S. June 19, 2017)

Roberto Ledesma, The Parody Defense is Dead. Long Live The Parody Defense! July 19, 2015. Everything Trademarks.com

Research in Motion Limited v. Defining Presence Marketing Group, Inc. and Axel Ltd. Co., Opposition No. 91181076.

3! In New York Yankees Partnership v. IET Products and Services, Inc., Opposition No. 91189692 (May 8, 2015),

32 Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, 507 F.3d 252, 258 (4th Cir. 2007).

315 U.S.C. § 1125(c)(3) (A) Any fair use, including a nominative or descriptive fair use, or facilitation of such fair use, of a
famous mark by another person other than as a designation of source for the person’s own goods or services, including use in
connection with—

2
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4 QltlE= Ao]th New York Yankees Partnership v. IET Products and Services, Inc. A% 2]
TTABAA M= #ey R0l offws I HoFa o =2

FEatRe] g AANA P A4 FIFAEA] BEE XA G glo]
w2 dEdua B g vk Yoprb eRlEs ddel oM FRsSFEA A=
Hefjgebal el wlals) & dldem A1z o3 WolE Wopsd
AL Zop Fd ATl AR Yy W= FE8kA Xshy] wiel A=
] & dxel AL giFE AEE ool e Ao® RAZn®

2. EUSIAM 9 3R FF7He A

(1) #&d+4

o2
o

EUE 935 A4 3% (Community Trademark:“CTM”) & &< &}7] Ao 1988\ “3] =
3 AE A3 o)Ak A H T & AAE] FEW 2IFFAS

b o] A Axr D ()3 ¥ = HAPsE= T (earlier trade marks) I}

A 553

AFsts BRE FoSAHTE RS vk AdERAE= Fmd=eld =¥
ARE BB BAS 75 ANSEE xdEc w1e ARdne B4S F s
o] g3t AY AEEe E£4E FE ASE BEEAFE da 9ol AIYEE
Ebplomsts dejtdne] 98 of el o AdE = qdrh

Puma v. Pudel “AMAS tEFH o2 & & gtk 20064, FF-24 EJM = tzto]ql
i 5Y 53 H 'Zofel= FE'9 A 'Pudel'olgt= wolE ARS HRE
SE5dY. "Y1 Puma SEv 197749 o] ©@o] 'Puma'¢} '=¢F5l= ©FA) puma'®
TR Fxe FrdAelt. 5dAUHYL 8o gy dRE A3AVE dYyE
B U2 PHER S5 4 glivta #usith 94 SdAdWH Y-S Addele 7
xHe Aol =F ke AS ARSIy FEskA vl A- . ey

* 114 US.P.Q.2d 1497 (TTAB 2015)

3% Starbucks Corp. v. Wolfe’s Borough Coffee Inc., 588 F.3d 97, 92 U.S.P.Q.2d 1769, 1778 (2d Cir. 2009) (declining to adopt or
reject Louis Vuitton parody holding)

3¢ Research in Motion Ltd. v. Defining Presence Mktg. Grp., Inc., 102 U.S.P.Q.2d 1187, 1192 (TTAB 2012).

37 First Directive 89/104/ECC of the Council, of 21 December 1988, to Approximate the Law of the Member States Relating to
Trade Marks

38 (a) the trade mark is identical with, or similar to, an earlier national trade mark within the meaning of paragraph 2 and is to he, or
has been, registered for goods or services which are not similar to those for which the earlier trade mark is registered, where the
earlier trade mark has a reputation in the Member State concerned and where the use of the later trade mark without due cause
would take unfair advantage of, or be detrimental to, the distinctive character or che repute of the earlier trade mark;

3% Judgment dated 2 April 2015; Case No.: I ZR 59/13.
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Zhme B AR el #3 A Tl 1] A3 (Lamham™y 32
Zhe] mad, FEA Fds © F3F 540 AHE (use in commerce) 3H= o] o oF
stal @ 123k Algo] =55 2T - (likely to cause confusion) 7} $lojof 3t
FHoAE A ASE(D(b) = AEA FHAES A3 71F EHA FAolth
FRAAE 19 Fogle, A3AY] vd AE Eve AHAE AT sd 1
AHES FAAE Y e fARRAEe ARgo] FextE EsA7Ie AdE
7t E 7 JoW A e sdet A Ee AHAE 9 f§AF 39
AREE FAE  dn olEd Ewe Hdle “ddAe $-H(likelihood of
association)” >* 7} Q¥ ZA9¢x= T I=ATH A108% 15 © ARAEH
A37x 150 wet sfegdisE I8l o5 FREY AH AFE e AR 9F B
TARSE AE e R o2 ARgee A, AnuAErt A9 25 Aok &=
Aol A AW FFRAEA d&E WExHS 5 A5, I AFANE EE
A 2o gk FENEREY AREE HE dn.(HeTx: 18) S
PAAANAY A2z A1 7 mE Y8 4 %o 23 JgFAEFAS
AHARE Fagol oA E5/E S F0 HARI, Ho FEA SR 5951
o B-Z gekete] FAWA, AdHA 2 BF T557A] AAF At s o

31 15U.S.C. Sec. 1114 (Section 32 of the Lanham Act) :( 1) Any person who shall, without the consent of the registrant- (a) use
in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered mark in connection with the sale, offering
for sale, distribution or advertising of any goods or services on or in connection with which such use is likely to cause confusion,
or to cause mistake, or to deceive; or

52 1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor shall be entitled to prevent all
third parties not having his consent from using in the course of trade: (a) ...

(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or similarity of the goods or
services covered by the trade mark and the sign, there exists a likelihood of confusion on the part of the public; the likelihood of
confusion includes the likelihood of association between the sign and the trade mark.
olof 3k AFA|3F &2 Charles Gielen, "Likelihood of Association : What Does it Mean ? Trademark World, (Feb. 1996)

20-23.
I;l;lZi (e 1L “FAAAANN” & b5 7 59 o= shfol] dFsl= FLE LI

7h =diel del Ad Bl AR, A, AR e 871 x%, 2 5
FAFEE) S} FdAt A AS AREsY ol d Zle ARRE AE
F4- FEst] Bl ER £S5 e B9
o=l del 4| Blel AW, A3, BEEE
ol Al A e e 9w AN § 99
FAE A Abgstel Blele] gdeige] MM E: BEI} EFS s As)
gk g9 2012.12.134 3 2011% 67979A FE.
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I el A €] FA N 2] AL, B TR EA Y
AR, R EA [FEEA L AFE) & | AFE) B ¥ REA
A & B (HE 2a A4 & st

HEAELE O

(e 99 2 I | AR A A | AR A s
A A o= A A o=
It HH(FAE E54 4D
Holo] &5 HAY® EUE 3ol &% AE 957 Y B
A7V (wAF 77 o & | QAQASIa, HEHE FAFSE Aot A8 (
— « F 2 N2 Beh) H2AE d5 vk B4 A ele] st
S FoEF % HE|HEXH
Q2 A uy)
LR T =27 « 22— $/ |CIM 14%F, R ~7 = Akl (YE265:118,
RHT 2T - — R T e 2— A BRI T = | Sk A|90Z DOMEFRIHIBR N B D
7 oo a—2R% ARHA | P FERAMEA IR T 5
EIXZ2VN)

2o g Axel AEo fAEUS Fd A%
et FAAQ] AYAAE sl

=
=
ohtk Qeel staFels YEsere 3

% A. 1910-1940 : Trademark Protection Against Noncompeting Uses; B. 1940-1960 : Conflict in the Second Circuit; C. 1961-1962 :
The Likelihood of Confusion Test Emerges,

57 Polaroid Corp. v.Polarad Elects.Corp.287 F.2d 492 (2d Cir.1961) DFEFEEEDIR & (the strength of plaintiff’ s mark)
QRS L g O HFE)E (the degree of similarity between plaintiff’ s and defendant’ s marks)
@ rE i I FE O (the proximity of the products or services) @DJF A5 2383 235 K9 5 AlREM: (the likelihood
that plaintiff will bridge the gap) ®IRFEDIRF DL (evidence of actual confusion) G DA FRIN|C
B 53 FEM (defendant’ s good faith in adopting the mark) @D D PG &L XIIHEBE DO LE (the quality of
defendant’ s product or service) @UEAZ OPEMHE S\ (the sophistication of the buyers) ZZET AL &N
W5,

%8 Ulrich Hildebrandt, Trade Mark Law in Europe: Case Law of the Court of Justice of the European Union, Kluwer Law
International (2016 3rd ed.) p180.

¥ o9 1996.07.30. A 9551821 B,

O BemEOERLI2. 711 EY/INELE HIPE, SEA0(TR) 85 .
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62 Article 14(Limitation of the effects of an EU trade mark)

1. An EU trade mark shall not entitle the proprietor to prohibit a third party from using, in the course of trade:
(a)the name or address of the third party, where that third party is a natural person;
(b) signs or indications which are not distinctive or which concern the kind, quality, quantity, intended purpose, value,
geographical origin, the time of production of goods or of rendering of the service, or other characteristics of the goods or
services;

(c)the EU trade mark for the purpose of identifying or referring to goods or services as those of the proprietor of that trade mark,
in particular, where the use of that trade mark is necessary to indicate the intended purpose of a product or service, in particular as
accessories or spare parts.

2. Paragraph 1 shall only apply where the use made by the third party is in accordance with honest practices in industrial or
commercial matters.

BTN MEEHEOINT, KICEBT HMEE (OO —H L 2o TV D bOEET) IZiE. KiEh,
— HOOHBUIHCORAE LIIATE LITEL RIS, 248 LUTELE LTI DL %
WA B D FIETERT DG
ZOYERERSAE L XTSRS oS R, FERL, BRFEH, B JRMOBE 2hRe. AE. BE. Bk
(HEOHIREET, WEITBWTRILT, ) | M L < ISEES U <3O ES U < X OT S 5458 E 6
WP 2 %B O T M4, RAEOGEIT, B, #MtoMicitd oM. e, AR, &, B MisE L <Rtk
FERE L < 1T 2 @I IV b D B TFRRT D P
O REFEEGL,  “PEENOT 4 - RAVIEB LT AU BIENDO SRR, 3T 2 he2R45 G 15), 2009, 194H.
65 7% FAAEEA AR W AEW A11150b)4)Fd 23IA 7144 FAAE] AR YA =
EQle] HRE (1) FXEEA] AFE3FA] gFolof 8}l (2) 714 A (descriptive) 22 AF-E-3loF 31 (3) 41 9](in good
%mMﬁé&%ﬂdkﬂqwhmwmﬂmmmMmum C.A.9 (Cal.),2002. 292 F.3dat 1151.
Ibid.
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68 353 F.3d 792 (9th Cir. 2003). Nominative fair use occurs when a defendant uses the plaintiff’s trademarks or trade dress to
describe or identify the plaintiff’s product, even if the ultimate goal is to describe defendant’s own product. See id. at 809-810

% Case C-17/06 Celine [2007] ECR I-7060, para. 30.

0 Ibid.
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81 Margreth Barrett, Internet Trademark Suits and the Demise of "Trademark Use," 39 U.C. DAVIS L. REV. 371 (2006); Stacey L.
Dogan & Mark A. Lemley, Grounding Trademark Law Through Trademark Use, 92 IOWA L. REV. 1669, 1682 (2007)); Uli
Widmaier, Use, Liability, and the Structure of Trademark Law, 33 HOFSTRA L. REV. 603 (2004).; Eric Goldman, Deregulating
Relevancy in Internet Trademark Law, 54 EMORY LIJ. 507 (2005).

82 Margreth Barrett, “Internet Trademark Suits and the Demise of “Trademark Use,”, 39 U.C. Davis L. Rev., 2006 p. 378; Stacey L.
Dogan & Mark A. Lemley, “Trademarks and Consumer Search Costs on the Internet”, 41 Hous. L. Rev., 2004, p. 779; Uli
Widmaier, “Use, Liability and the Structure of Trademark Law”, 33 Hofstra L. Rev., 2004, p. 708.

8 Stacey L. Dogan & Mark A. Lemley, op.cit., at 778.

8 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 24:97.40 (4th ed. 2006).
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Restatement (Third) of Unfair Competition, § 25(2). “One who uses a designation that resembles the trademark, ..., not in a

manner that is likely to associate the other’s mark with the goods, services, or business of the actor, but rather to comment on,

criticize, ridicule, parody, or disparage the other or the other’s goods, ..., is subject to liability without proof of a likelihood of

confusion only if the actor’s conduct meets the requirements of a cause of action for defamation, invasion of privacy, or injurious

falsehood.”

Restatement (Third) of Unfair Competition. § 25(2) cmti (1995)

T oulze s AaelTae AEe] AwWA Ag: ®G- 8700 WAL FHOR LM 293, (2009.8),

WA MRS S, 1359 o] 3.

Katherine E. Gasparek, Applying the Fair Use Defense in Traditional Trademark Infringement and Dilution Cases to Internet

META Tagging or Linking Cases, 7 Geo. Mason L. Rev. 787, 802 (1998-1999).

% Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394 (9th Cir. 1997) at 1407; Jordache Enterprises, Inc. v. Hogg
Wyld, Ltd., 828 F.2d 1482 (10th Cir. 1987)

% Anheuser-Busch Inc. v. Balducci Publications, 28 F.3d 769 (8th Cir. Mo. 1994).

! Elvis Presley Enters., Inc. v. Capece, 141 F.3d 188 (5th Cir. Tex. 1998) at 200.
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% Lloyd Corp., Ltd. v. Tanner, 407 US 551, 552 (1972)

4 811 F.2d 26 (1st Cir. 1987)

% (C-201/13 Deckmyn of 3 September 2014, by CJEU. at 20.

% Adihash, OLG Hamburg GRUR 1992, 58.

7 LG Hamburg 27 October 1999 (‘Deutsche Pest')

% OLG Frankfurt GRUR 1982, 319 ~Lusthansa.
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P AN AAELE |REEZ, TAHWEAL vs. THAWERAN] B ~FEEik - REBSILEICE T 5307 ¢ A
B~ SRS 5 2013WLICC002 ZHar,

100 FR OFEMITI A TH 525, Bl KL, OMFER L ORIV Tbi, O, #imEiho 1R5E %z A
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2 AR B, AARICRT B80T 0 LAY EEREICE T 5 — &5, M0 T, Vol. 15, No. 177, 201747 H . 6 E.

19 German Federal Court of Justice February 3, 2006; I ZR 159/02 — Lila Postkarte = GRUR 2006, 192. LBF3E5L, pEfE a5
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"2 EC Directive 5(2)

B2z, T ACOMBERT L LTAOEAREHEESRLFE—H L BELObOEEH L, T2 O
REA LA EE L, SIEEL, RER LIEIHELOLOICRRL, mli L, WAL, &L IFEXBE
WA R U CREET 2174

14 15 U.S.C. § 1125(c)(2) Definitions

(A) For purposes of paragraph (1), a mark is famous if it is widely recognized by the general consuming public of the United
States as a designation of source of the goods or services of the mark’s owner. In determining whether a mark possesses the
requisite degree of recognition, the court may consider all relevant factors, including the following:

(1) The duration, extent, and geographic reach of advertising and publicity of the mark, whether advertised or publicized by the

owner or third parties.

(i1) The amount, volume, and geographic extent of sales of goods or services offered under the mark.

(iii) The extent of actual recognition of the mark.

(iv) Whether the mark was registered under the Act ofMarch 3, 1881, or the Act of February 20, 1905, or on the principal

register.
(B) For purposes of paragraph (1), “dilution by blurring” is association arising from the similarity between a mark or trade name
and a famous mark that impairs the distinctiveness of the famous mark. In determining whether a mark or trade name is likely to
cause dilution by blurring, the court may consider all relevant factors, including the following:

(i) The degree of similarity between the mark or trade name and the famous mark.

(ii) The degree of inherent or acquired distinctiveness of the famous mark.

(iii) The extent to which the owner of the famous mark is engaging in substantially exclusive use of the mark.

(iv) The degree of recognition of the famous mark.

(v) Whether the user of the mark or trade name intended to create an association with the famous mark.

(vi) Any actual association between the mark or trade name and the famous mark.
(C) For purposes of paragraph (1), “dilution by tarnishment” is association arising from the similarity between a mark or trade
name and a famous mark that harms the reputation of the famous mark.
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5 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418 (2003).
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International (2016 3rd ed.) p214~217.

122 Regulation (EU) No. 2015/2424 of the European Parliament and of the Council of December 16, 2015(Recitals21):~( )
Furthermore, the proprietor should not be entitled to prevent the fair and honest use of the EU trade mark for the purpose of
identifying or referring to the goods or services as those of the proprietor. Use of a trade mark by third parties to draw the
consumer's attention to the resale of genuine goods that were originally sold by or with the consent of the proprietor of the EU
trade mark in the Union should be considered as being fair as long as it is at the same time in accordance with honest practices in
industrial and commercial matters. Use of a trade mark by third parties for the purpose of artistic expression should be considered
as being fair as long as it is at the same time in accordance with honest practices in industrial and commercial matters.
Furthermore, this Regulation should be applied in a way that ensures full respect for fundamental rights and freedoms, and in
particular the freedom of expression.
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128 Mattel, Inc. v. MCA Records, Inc. 296 F.3d 894  (9th Cir. 2002)

129 Hoffman v. Capital Cities / ABC, Inc. 255 F.3d 1180 (9th Cir. 2001)

130 Mattel v. Walking Mountain Productions, 353 F.3d 792, 796 (9th Cir. 2003).

31 Cliffs Notes, Inc. v. Bantam Doubleday Dell Publishing Group, Inc., 886 F.2d 490 (2d Cir. 1989)

132 Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989)
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146 Robert Stigwood Group Limited v. T O’eilly Track Music Inc., 530 F.2d 1096 (2d Cir.1976)

145 Gary Mayers, supra note 11 ; Campbell v. Acuff-Rose Music, Inc. 2.
"7 Dogan, Stacey L. and Lemley, supra note 20, at 500, 502
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Bantam Doubleday Dell Publ’g Grp., Inc., 886 F.2d 490, 494 (2d Cir. 1989)). A parody must convey two simultaneous — and

contradictory — messages: that it is the original, but also that it is not the original and is instead a parody
152 Pillsbury Co. v. Milky Way Productions, Inc 215 U.S.P.Q.(BNA) 124(N.D. Ga. 1981).

Publ'g Grp., Inc., 886 F.2d 490, 495 (2d Cir. 1989) Z+=)
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133 Robert Stigwood Group Limited v. T O’eilly Track Music Inc., 530 F.2d 1096 (2d Cir.1976).

13+ Suntrust Bank v. Houghton Mifflin Company, 268 F.3d 1257 (11th Cir. 2001).

155 Campbell v. Acuff-Rose Music, Inc., 972 F.2d 1429, 1437 (6th Cir. 1992). 3} t]7} 1 2ES B H ] thAk(target)©]
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13 Harley-Davidson, Inc. v. Grottanelli, 164 F.3d 806, 813 (2d Cir.1999) (citing Campbell and holding that because defendant’s
markmakes no comment on the Harley-Davidson mark, and “simplyuses it somewhat humorously to promote his own products
andservices,” defendant infringed Harley-Davidson’s trademark);
¢ Elvis Presley Enters., Inc. v. Capece, 141 F.3d 188, 199-200 (5thCir. 1998) (citing Campbell for that proposition that a
trademark
parody, like a copyright parody, needs to mimic the original, andconcluding that the defendants’ “parody” using Elvis Presley
marks in its restaurants could not factor against the likelihood of confusion because the use of the marks ridiculed faddish bars of
the sixties, not Elvis);
¢ Tommy Hilfiger Licensing, Inc. v. Nature Labs, LLC, 221 F. Supp.2d 410, 415 (S.D.N.Y. 2002) (illustrating an equal
opportunity for post-hoc rationalization in the trademark context by noting that a parodic character can be found in the mere
juxtaposition of “the irreverent representation of the trademark with the idealized image created by the mark’s owner” (citing L.L.
Bean, Inc. v. Drake Publishers, Inc., 811 F.2d 26, 34 (1st Cir. 1987))

157962 F. 2d 316 (4th Cir. 1992)

158 Metro-Goldwyn-Mayer v. Showcase Atlanta Cooperative Productions, Inc., 479 F. Supp. 351 (N.D. Ga., 1979) .

159 Machado Pontes, Leonardo. Trademark and freedom of speech: A comparison between the US and the EU System in the
awakening of Johan Deckmyn v. Helena Vandersteen. Geneva: OMPI, 2015, p. 45.
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B L DENPFIMCRE VN LIEE B X DiLD, HERHAR T, T ORISR
TR OUGE T/ T 4 IR EZRB OISl RO 25 Z LIFREETH Y . 2T 1 RO
FRIZHT LT HIHMA R B2 L 5 TWnDd, < OFEAREDEET HEUS . /ST 1 PafE
DEFIZHOWNWTIX, 1T 4 BEMIZHEARTOROEMIO R EEZ R L TWD, —F, KE
T, FREOBIFE L T7 =7 22— A (fair use) 0)—‘§§§Eéi1/7f/\tl7‘4’FﬁFE%E‘\
72, REOAHBZRET DDA ZO@EEEEZROIZY LTWD, 295 LoENN
FAETHD1X, T30 7 4 BEOENHA D RHETHY . FA MEX =X (post-
modernism) MD/3X8F 4 FFEMITOWTOSULAIERDO R R0, "0 T 4 & NFE L LT-BHe
EYEORBATORREMEICH T DI ENHV , £727272F Y (free-riding) IZxtT 2B EM 72
~A Y RBFIET 206 Th D, ML bHERRTHDIET O DHMEREEEY) &
AR 22 REL G UTHEE I RIGZE T ED —2 L LTHEESNDIRE 0T 4] &
%®ﬁﬁ%ﬁﬁbéwﬁ% S TCEldEEbhs, EolzieT Iz T 2R

. READPEEDO ST T 4 ORE L ZNDFFOPFAOERZEUNCFHMECE 3, &
ﬁfi%?%fﬂ%kkwiﬁﬁ%%w\ﬁ@@ﬁn?4m:hiT%%h&&bth
x=EBbns,

(2) WFEOHA K OT 71 —F

2T, AT, £, e T4 EEOER L XA T K ONERHIAIIZ OV T O R

' AAROBERO BT 4 BHEOL X, ST 4 EIRORERHBICEE L b O TH D,
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ERHD, 0T 4 EEEFMET S &0 D AU LTI, RS & \e T 4 A R ETIX
B S 2NINEE N B Z LD . FRENONEND FIR SN A ENS S AT OICELE L
THhbd, £lo, NaOT ABEER 2T B E AT, EDOX ) R EENEZRSD
MICHIER LN LT e —F LT, Hit\ T, FEOMEFEEKR O IEBFHTR D5
[ZiE, S a T o PR A N BT A 72012 E D X5 RINEHHI S AT AR BT
DO, KE, BN, BARKOKEREOREER & 2 6 OETHA L BIRE R HE
EZ& 530 L, AR EICHEEHE L TR T 5, SOICHBARRBTEDO —>Thb /0T ¢
%, BEERESNLERBEIOARZRE, SeT 4 2 NOFFOEBELE EORAMEIZEET 5 4
DEBDLND, L7eh-> T, PREPCRERFEEEREIZLY, NeT 1 & LTOXE
MIBD BLNRWIGE | UM OER (BEBE, "7 U T4 HORE) 28725561
X, REIICRBLOHHOBLEANDOEBET HIVNERNDH D, KEIC, INETOEmERE
LT, NET ABEEIZOWTHREUICTFINDI DD EHFINTET bR 0 & ZXHI L
T, ZOEROHRELERALD, WDDDLREED /ST 1 ORIIBIME 2 D X E G722
DNEBELRBLEEDD,

2. XuT AEEOEEE XA

(1) NaF 4 O—E R ER

RaT i, RO EEHEOTE, SHICEEKE I TFpENnD, K
A NEX = A LRROEA R RBBIEOT TR OZH SN TV OIRBKETH D, v T
4 (parody) &, —MINC2—F T ARHMFTORE L 2 EZMORBAFEEFEL TR, &
ik (counter-song) ZEMT HFX VU ¥ iED Iparaodial ZEEE T 5, —HEZ, /N
a7 4%, TRBEXR 2T, KRRICES LN TWBFIELD RIECER S 2L L
T, INEHELZVERL TEM IS, TOMEEEZML LD 2 LT, FIEROHS
PRz BAI L0, S Z/RLTEDTH 00 LHEEIN TS, Lo, HIEHES
PEMER FEORENE L 705 NEMZREW] OomT 12250 TE, EOESHERL
TR,

(2) /a7 1 PR D ER
RBT A EEICOVWTOERREE R T TV DESITRV, aT ¢ EEIC OV THER

BIZ R DREOHISNE LTHIBEZH T TWAHKETEH, NeT 4 IZOWTOERKE
ZEBNZIEBT T, ADOTATHERBEEE, fTaamE (maz2ate) SUIpaER



IR SN DIETE Z Na T ¢ OxtG L L, ZA03 50 ORGSR T IZ B L CTfEH S 45 2,
XXM ORELBEE L CTHEA IRZGAIC, 2R e T  BEIETHDLIEE I ZENT
&5, a7 4 OFFORE B, FICEMBRELEREN YTy el d, AFRIL. A
bR TF g LRIV T 4 EOROBERZREEZHE L TWSHDT, e s
AL > TERICPEE UL T2 2 L2 BN E T 0kEDO a7 4 R 1T T <,
BN s A Z A B ETHEAM (satire) 72, RNaT 4 AXRKOBWIZ L 55681
IETHL MADEHUIBERWRI IZTZTERY T 5 (free-riding) BEXIMax 54
BLED, JNWERTONNBT A EiEE R E LTEET S, KEOHF CIX, T\eT
11 % [PEEHER IC L > TR S N2 B A L SRR D A A —T & | EEIR R R B A
RLHZEIWEVBRESIND VT NRTGEROEE] LERT DHRE, A REFRDEZH
NTW5D, a7 ¢ iR, HEENZORIE L EE LA A=V oW THRICEAL
TEIZENTEEICLED, BLESIEZHELAZ LR TEZLHEOICLENVTDHLOTH
DT EMIMDBZ D,

(3) NeTFApEED L AT

FAEM DN T 4 O b IR 2 4 7D E LT, L. Kaplan®)38 2 7= B 2R/ N0
7 4 (direct parody) & . IHITAY/ 25 ¢ (vehicle parody) BZFEITF SN TW5, Na5
S PERES . R L > TERICDET 2N TEX DN, LT TR, EEENICE
WOHHZA SIEREEDLETCHHELTADLI LIZT B,

(i) fEEEELEL T 558

PR L L COfEf (use as trademark) TIXZRWEREL | pHIE S L CTEA I a T
AP IR T DI EMTED, NBT A DR LR STEENE L ORITERE S, A

PR LS OMIC, RAL A, Ty vy T T L=, FEMOBL, Ny =Y T A | OB E G T ERNTR

P RBIBEERAE BN ER T, B S0 T 4 12T TR JBEVEKRTONe T 4 e AR oo (1) Bl U<
W (satire or irony) (2) IBMAES (pastiche) (3) IREEAL (4) BEE (caricature) 72L& T XCEUETH AT 2
V=67 7a—F95,

Y People for the Ethical Treatment of Animals v. Doughney, 263 F.3d 359, 366 (4th Cir. 2001) ( “[a] " parody’
is defined as a simple form of entertainment conveyed by juxtaposing the irreverent representation of the
trademark with the idealized image created by the mark’ s owner )

> Gunnell Justin J., Evaluation of the Dilution—Parody Paradox in the Wake of the Trademark Dilution Revision

Act 0f2006 (November3, 2008), Cardozo Arts&Entertainment Law Journal, Vol 21, No.441, 2008. at465i%. tk~

BREZERRICELDTRLTN D,

Kaplan, Lisa, 1994, Parody and the fair Use Defence to copyright infringement, Arizona State law Review,

26, 857. TEHEAY/ 2T ¢ (direct parody)] &iX, FEIEWMEZ \nT 4 LT, ZOFEEHEIHI L0 Zuzxtd 2

Mara L7205 2809, TR Sm 7 ¢ (vehicle parody) | &I, FEMZ, T & ITERRRT —< 1251 T

PO E T FEE LTRIFT %7 1 20 9,
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HRE, EamOBAER# L L THERSNIZREE L ) TRVWEE, BIEMREREOHENCE
WTERAIN BRIV TE 2G0T 57,

(i) ~eT 4 OFGRLERLEEOIE 2 EHEL T 5567

(a) MM ADBEEL S nT (L LIeSGE
ZOBEAITIE TEORHEDFEL FEIZIE U T AR ISR S BEE DO B I 72 5,

(b) /"NaT 4 BEEDTEDOFEENEIEH TH B D5 E
ZOEEITIE, FEELE LN T AOXLERDH D, ZOXA LTI, BEiEE LT
MIEZ DL OOFEE OB T, I HITHMEL TERT B,

(c) BIARLT VT 77Xy h2E /) 7T MELTEZREEO 2T 4
nARH N TT T 4 OEERPDEEDE L TEROONIZHEH G H LD T HEIZL > T,
EVEMHEE DG T DM E DR H 5,

(d) AAANDRALSLHGBZ v T (I LTSS
ZOHEIF. ABHEL L TOHBHE, AEFREROCMERE & L TOHBRMEDRE & UHE
MEROME S IEET D,

(i) HEFPRIER DIFE & RIS DN T

(a) MFFRY/ ST ¢ & BRI ST ¢ (satire) IZXRBITHZ LN TE D,

(b) Barwy /a7 ., Ffby e 1, LD/ Xa7 1+ (editorial parody) IZX/4y &
nNszZEbbdHo,

(c) PAZEMZRMER OIS UC, FEREN e T | IBAM (hybrid) HEHEO/ a7
A, BRI/ 8T 4 (commercial parody) ICX3 952 LN TE D,

(iv) PAEMEREOBZNORREIZDOWNT

(a) EEEOFRHECREE T E 2 AT 2FOHRIOIDICERZ2RAT 556
(b) PEZERYVERS & IR RimrE N RET D56

" Stacey L. DoganT* & Mark A. Lemley, Parody as Brand, UC Davis Law Review, Vol 47(2013) at 478.
S VEREE TR o T ¢ ) ERRAIBORMIZEAE15149~150H (19984) OHEHEZ B L T, FEET 5,
9 Ihid. 150H,



(c) FEXARIEDEM &4 23 EnIc AT 5Bk

(d) FIEPEZEREMMICHEL L7ZREE LT, KT8 50355,

7= X 9 R CTHIULIC L DR EOBENORELZLEHEL LT, 520X A TIZX 5y
LCHHATEIIEZEZX T b DY,

3. NuTF 1 EEYE OBBRKOEN

(1) FZFEHEHIEI D & OYEHE K OEK

NaT 4L, ST A FEEY LT S . FOX—F y RRFAREEM T
<, HHMOFEAERTHD VD R L, BB T 2HHAHIENIZ ISV T, W< ONOENN
HBHEWNSRUATIE, "vT 4 L LTOREANRERZEANEIZF L THS, MEIERLT
BERE L HEM B2 A L, REMICEHOBHOMERE 7 =7 2—ADHNDL T 71—
FFTLHZENTE, HROERIZESNTT —ANS F—2ATHE S5 &) b R
Th b, KEOHBIOFIE RS L. FIFOEIZIEL, FEHEED LI OEM L TE A
HEYCHAZBE W TW R, ROl CIEpERICE A OME & BRI e T ¢ 6l 2 25|
L LT BB R STV DY,

(2) 1M &HEREMEDE W

(1) PHEITAIEDIRGE & ITEBAR DT, FEHEED L D1, BRIk BIEERRT LD
PRV 7o MER I BRASBE 12 B X 12 < v, ZORD D ITHGFEMERE 1R <@ <,

(i) FEEEEOT7 27 a2 — 22T 2 ROERIL, "n 7 4 EiECB N TH—IRE
BEnH, RUXDICHEAT 208 L, FRCE A S o &0 g &
W T2 ERIT, AL & IXERE R BEN 2, e T o FIENEEREIENDE AT H
EMRTEDHDE, 727 2—ADEHOKMTH 5,

(iii) FIEHEDYA LIXHRAR Y | T ¢ PR TIPSR N E 9 2, TEEORE L

0 SR BN DWW T, BB TR e 7 o ) TR M EEREER L4 S © BRI e A se im SCE ) (AR EDT.
20134F) 880~882IHZE M,

' Gunnell Justin J., supra note 5, at 454-462CA. Non-Commercial” and Hybrid Expression Parodies, B. Source
Identification Parodies C. Parodies that Use Trademarks as a Medium, D. Lewd, Illicit, or Un—clean Parodies.
E. Pure Commercial Parodies (i. The Parodist as a Competitor ii. The Parodist as a Non—Competitor) IZ43¥H

LTEZELTWSD,
2 Gary Mayers, “Trademark Parody: Lessons from the copyright decision in Campbell v. Acuff-Rose Music,

Inc.” , 59 Law & Contemp. Probs. 181, 200 (1996)

% Simon, David A., The Confusion Trap: Rethinking Parody in Trademark Law (October 14, 2012). Washington
Law Review, Vol. 33, 2013

WOEEHEEIZIZ, 1) 7= T 2 —AFRHEZTTRL, 2) TATTRAO /3E, 3) REMBORE, 4) —RFZEEY
DIRFEFIH DO IRE 2 L ONFEN IR T 2T DB STV D,
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HARREF OB, HFLIc L2 REOHBENSEERRFIG LD, EFEO 7 =7 22—
AN DWW THIBr 2 & 23, L OREGRIRFR OB EICOWTHIBr - 2 & LRI CnW b &5
XDFFHEHND,

(iv) FEMoO a7 13, —H, FMEERESROONTRIZ, 72T 2—2A0Hh%
) BMRBICHNTRIEE 22508, BEONRa T XN EITRRY | EIEELZREFL TV
HZNEIDEHWTHIWET, SHICZORPEERERIZTL TS D ENIERH D,

(v) PRI A E N AIRECTH Y, /X7 U » 7 KA A (public domain) IZIFET 2 2
EZ 72 B ATHENE & RIS FE R N S0,

(vi) Zoflcias 4 28k S35 (Anti-Dissemination Motives)
DFSEIZERNZ & | FBEEDOKGICEIKE TH D LW mAnEiFon b,

M. e 4 FEEOERHN Z O D ERFE N
1. FEEMEEOBLENO DT 4 ~DXHG
(1) PAREEGERDBEIE

PAREFER X, B oFN N0 T IS LT RO & PR sk A U 7235512, IR, 2
ST, ARSI Ko TREEMHIEL LS ET5, 2L DETIE., IT8kpEE
EHLT D PEEE, JHHMOFELPGE L DRFAZA LI DIBENDH 5 FEIED B iF%Z2 5§89 T
W, BRIk T 5 EIBY, e T o FEEERITTORE L XL OEIE TH 5 LS T
B SNTWDEELH DI, 1TEAEOBFIIIERINAHEIZH D,

(2) PHFEMHEOREIMIULIC L 2RF L L TOEMAELDFER

BAABLRICH DB Z S0 T I LI 2RI 556, AROpEEHEE
DR E DRFAZGI SR ZTBTNNDH D, FEMEE L, BEIL IS L TREEDR
Fa Bl & UTHEMRIEF R 2R 5, AEEFBEEE TEIEDO S 1 7 1 23RS
2% D, A OFELEE L R SUEBOREZ M LT, AORESSUTE S & DR
FAzFET 21T/ THD, —J5, TOMENFELRFEETHLLI5E1IE, BEREOBRGBLD
RIEIDEC D0 E I DN PD LT, FAMEMEE L, AR X 2RELZHEBII A AnT

% Gary Mayers, op.cit, at 207.

16 Simon, David A., The Confusion Trap: Rethinking Parody in Trademark Law (October 14, 2012). Washington
Law Review, Vol. 33, 2013. at 1026.

BRI SISOV TR, TIL S| 7 o pEAR OBk AT RE M K ONBEELH ] o Feiedsat ) T 9,
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S RS EICT D 2 &N TE D, RIS X 2% X, 19204E12F. 1. Schechter?S B &
D L CEREIE-HHmTH D,

W
Bl
=

(3) ZEBHR. "7V T 1 RETAIEIIHES SR

b=y

PR /S0 7 o CEAROREIC T DB L BRI, MIRDED 2, 7 F R m T 0
IECHRBELSND Z LT, B ORE, ABFBHRFLOMRCADZEbHY, B TDS
BT 4O XS IEOBESEE L L TOMWEE > TOAHAICENTIE, FIEEEIC
BILCOMATT 2 LENE B, BRI S 5 B4 ADARIRH B2 EDT A T2 T
4T AP T ¢ SNTBAITIE, X7 Y &7 4 He(right of publicity) & OfliZE% &
L7z HIIE AR Bk S 5

2. NaTF 4 A NDMNENLERTE HHR

(1) ~u7 4 FER ORI & IR S D ~ & fififiE

F. ST o L BEFEOES~OREECMmEE, B2 S Ko T JRIES OIS
IR DR EMEBR I UET D2 LI L > T A E —F & L TOHSNMEE A
T 5%,

AT, BREORBELE LToORAMERKRE N, e T 35 ELRED 727 =
ME]JIZE ST, BOREREZ D LT 2EREDRENIBET 57O K bR RKITF
BlwnwyZ LT s,

BT, Nm T o T CEAIAES UIPGEEIC RS TEU, R, < b EE
I IRENBIEE D DT, o ARG E ) BENH - TH, AROKERFE N a
TAETET DI EIXIFE A TERY, FEYOREMOTSE TR, 29 LeELS
H < VIR ITE BICANBIR E LTERA L, oK EACSE28ENMRH D,
MERZEDAFEZ2HZ LT THO T 42727 a2—RE LTRDD, LTI FHED

8 Frank Schechter, Harvard Law Review (Vol.40, 1927) |Z#g# S 7= 3" Rationals for Trademark Protection”
TR L7 FRER T ARkBI ) 2358\ ERE TR S V7o B4 AR 2 R S I BT E 0 2 56, IRRASI B &7
<Th, Hi%pEEDHRFET] (Selling Power) | PHZERY 72k 7] (Commercial Magnetism) 7 & M fE 23 A fEHA{L (Blurring)
XTEE (Tarnishing) SN DT &6, MHEEDIE MM 2 (R LIRS OMEMEZRET H X O IET Z & Tt
BIhBEHTH D,

9 72720, ABFETIX, i ORI 2 A O EIEHR Th A RECIEEO /S r T ¢ 7B A MBEIC 72 285672 1ICR
ELTwmLdZ &IizT 5,

% Dogan, Stacey L. and Lemley, Mark A., Parody as Brand, UC Davis Law Review, Vol 47(2013) at 490.

2 A XV g A, Evolution of Parody by changes in the concept of creation — A Case of Limitless Challenge,
JLE S SIE%E, Vol. 14 No. 1, [2013]623—3,



ERBHEREOELZHE, BREZZDENICHBELT DI ENTEDLLIITRD LD FiR?
b, NOF 4 BHRETLHEOOBREERGRILE T HLENTE D,

BN, ST A TFIER SUIASKRORGEE L 132 B 29 A2 F>boTh Y, <n
T AER IS OFEEOf SN2 EE L2, ALY LzE LTHEMEMRX
XX —7 > MTR o 2t OFEEOfT S-Sk 2 FENEAD T 5 LB XD 2 Lt
LW T, JEES SUIAR DO PR O iR 2 872 5 FIREMEIZIZ & A £ 7220, FrIZIRIA
TDHREEMENR 2R T 4 L, REOTG Y =7 & A A=V B E2 5 2 TN 1272
=y FHHEAIMT 52 LN TE, ZOBERST SN T, MOFEFENL %
BWINCHBE T DR TEORE A 52D ENTE, BREBERICHEE LW IIR? %
HIF5ZENTED,

W, NaT 4 BN U D IR, AR A DTN AR O T CIEERF O & 5 2 8eE 2 R
ZLTWo, Bl mT s ®/oENT, FENL, ZhboFRPMnEsh, "z
JEA LT EE OREECITENCH O MNIZR ATV D, Wb b 3a T ¢ 1B 72 E
MOWAE I THD Z 2B L TREICLEL Y &4 2HmHREELS R 5 — )T,
RaT g BEE, TOEEEZED TREZ FIETHER ISR LA IR E LTREST
LHZlTRuTr 4B THL I EEALRDL, ZNZEZHEHASELZD, RWVEILZY
T&EAHLE2ICLTL DY,

(2) BEEROFLIFFB DI

(1) PRERIBEH TIEAWGE

Ru T 4 A MR DIEEOM D REEHR E 2 WA T 21213, RIS O AT 2 %
IRT D IO OFEEE AN Th TN D Z ENRFIHEE ST IER LR, &2 AN,
BEIl X o TR, e T 1 BRSO T 2T 2720 Ok s LTRSS LV
b, BURHIE R ESCHEEDRED O OFREMEO B THEHA I Y . im0 T A1
VIR OSERR 7B EE 2 AT A K O IR SN2 3570 &, HFTHRR B OO RGIER i
HATIERWSEE L2 HdD D, ZDOX D73 a7 1 BtEOMEH 2 pEIEEREN ORI 2 2
EMTELME I DO PR NFR TH 2,

2 Wendy J. Gordon, FAIR USE AS MARKET FAILURE: A STRUCTURAL AND ECONOMIC ANALYSIS OF THE BETAMAX CASE AND
ITS PREDECESSORS, 82 Colum. L. Rev. 1600 (1982).

B REMMIMPEIT (The Intellectual Property Office : IP0) &, /30T 4 OBISREIZ OV TOJRFFH 2 M5t & 2011
4 Hargreaves Review Report, Digital Opportunity:An Independent Review of Intellectual Property and Growth,
b EiT, 20112 IR EAFEE L, 20132 (31T 1 ORFZIFIC OV TOEGMF (3)] 21T\,
FORFHE AL CHR L., L TIhad b Lo, BRRICEEY e T« 28D 2 YEERE 2 b, 2014
FIOHLRIZHT HICE ST,

M b % KE DNy Other Bag ko —FHIRSUC BEIIZBUR ST 5.
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(i) PAENEDORNTIOHIBNM N 2 F T 47 « 77 2—R (nominative fair use) & 72
DN T 4 PR

FEOREIEIEIL, BIEMEO DB KITRWHEHIEEZHE L TWD s, ZoHEX, Fior
U AT VT T 47« 72T 2—R (descriptive fair use) [ZHTAHDOTHH?, KET
X, B2/ IF T 47« 7=7 2 —R (nominative fair use) Z#HHFIZ 18 L THRES
B, INEHPRBIZ L 2REOHSNE LTHRLTWD, a7 4 EiEOEHIL, 7 I
TAT T 2T = AOHEEIZET D

(3) "7 4 RSB DIRF DB L IR 5B NBY 72 {257

HALRBEXEZEHET D30T 4 EiEIX, ¥—7 v MIRoT2 0 OEE L DIRFI OB F 1D
MBI B W TEE INTE MR ERICEEL 5 255 B M7 MRz L 72 5,

(4) ABRAL D@ MRS OB b

B TRPAEHEE D ORI L AREBOFEENRH > TH, —ED/ 0T « FEIXH b
SNTHEDOEAZEZT, REINDREENHDICH D, ZTOMREFE LT, KEEE
435k (¢) B) 1. /3T T 4T - T7x2Ta—A TAAT VT T 4T « 72T 2—RA|T
MA T, "eTF 4 ZpEEa R oSt e LTHEF TV 5,

(5) ZHOBHHOMREEIC LD /0T 4 OFE

ANu T L, BEEOEENMET ORIAOBHRIZL - T, ZOMEANERSNT
WOKRBIEAREBZZ DN TED, LENST, BIREEFICLY, "uTF o Sk
PMRRIOFBZ N7 ETHEME SN D HEITIE, BRAEHICRILO B HOBLR D DBLRENLE
L%, AKREROEINTIE, BEikik EOWEKH > A T AR THRngGE . BIEICE
DEFEEMEON I ORIRFEH A FRHEINTZY . 29 LeFBE LOREIZ > Te T ¢
DIEEMNRES NV T LEbH D,

B TRIPSHAELTS: 2L U, B AREMIEE265:, #HEMFIEEI0S, KEMIEE11165% (b) (4), EURGEE125R%E, K4
R IHIEE 2 AR T A N TEXD 72T 2 —RAOFEEAHELTEBY . 2 NONRFBHAFIENZ D,
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M. /N2 4 PERE O BGK v Bet: K OVBE ) 51 D EL G R 5
1. T ¢ O K EEE ARG O rRElE
(1) BT

EHERZEAT 2 KETH, BFMEERERE T 2I1TI%, FEREREN A B L T 7
IR B2, TR 7 N8 GREEH (15 U.S.C. § 1052 (a—f)) ICREN4T D8 & D
R T o AR OB PR GR HFEIX. ¥ — 7y M7 o T AT R & 8 L CHEREOm
FIBER GBS D &\ 5 T, —MIC1) Fef TR TS T A P O FH AL SERL U 7oA
B (d) . 2) FEEDEFNWI: EDA4TL, 3) NEMMAIER, PR IR 55
TN DD, DWVIRIT T, @R mECH T PR EORE N BIEBEERISRITER T
HEHRFPLIZZE BB, HHEED TS,

(2) 7~"u T o FEEE O BRI B % F 4

REFMHELITRRY ZEALEDO v T ¢ EIROHREIL, ATREE S ORFOIBZI
CHRHRE LT, HTREESREN SHER SN TV D, KERFFFREET (USPTO) D stz f|
# (TTAB) 123\ ToRa T ¢ OHIFR &I AL, B X IXZ DOH M Z B 7= F 5
FERE S AL TR, FEEE, 19964E0 b O Ffi| 2 FHA L7258 CTH . BERAFF A L7 Hhl %
RRTERMN-T-E WS, F£7-. CRACKBERRYZ {4 & THE HOUSE THAT JUICE BUILTZ41Z
BT, TTABIX. Louis VuittonBHu i 4K B #25k#HFT (The Fourth Circuit) o
P2 EBIHA L, ABEOFISNAE B, Sa T ¢ REDSHIERSIE#R E L CEA SN D & &

% 81052 (d) Consists of or comprises a mark which so resembles a mark registered in the Patent and Trademark

Office, or a mark or trade name previously used in the United States by another and not abandoned, as to

be likely, when used on or in connection with the goods of the applicant, to cause confusion, or to cause

mistake, or to deceive: Provided, That if the Director determines that confusion, mistake, or deception

is not likely to result from the continued use by more than one person of the same or similar marks under

conditions and limitations as to the mode or place of use of the marks or the goods on or in connection

with which such marks are used,”

2" (a) Consists of or comprises immoral, deceptive, or scandalous matter; or matter which may disparage or

falsely suggest a connection with, living or dead, beliefs, or national symbols, or bring them into

contempt, or disrepute; (continue)

% Matal v. Tam, No. 15-1293 (U.S. June 19, 2017)

% Roberto Ledesma, The Parody Defense is Dead. Long Live The Parody Defense! July 19, 2015. Everything
Trademarks. com.

3 Research in Motion Limited v. Defining Presence Marketing Group, Inc. and Axel Ltd. Co., Opposition No.

91181076.

31 Tn New York Yankees Partnership v. IET Products and Services, Inc., Opposition No. 91189692 (May 8, 2015),

% Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, 507 F.3d 252, 258 (4th Cir. 2007).



I, 727 22— 2A0HRPEIEINDG T EEmLE LTWEY, T72b b HEEAD PEE N
A THEND ZENLHFTEROEEE LTOMEHTH L Z LB LN THIRIED
ISR EDOEM A2 T H5Z N TERNWENWS Z ETHS, New York Yankees
Partnership v. IET Products and Services, Inc. HH*DOTTABOWRE TH., /N2 T 17
HEOBREENKETH DL Z ERHLNIIN TS, bHEAAKIKRT S L HIZ, hORFER
PEPCIE, EREFEAKEIPER BT ORI LR SN TWRWO T, EamOnrId 5 &5
ZABND, &BIT, ARRRIRFRMHWTICE VT | BRI OBRE T, REPIWREIC AT,
FIEBIEFIRICI D00 22T AN D LEME BT/ ES < REOHBIZES N
BT 4 DHIF S A TRWIZD, BN T 2 LR O HBEIT, 13 & A E03EkE
END LN EEZ DY,

2. BUIZIIT B ek D vl eElE

(1) BaEHlE

EULZ. BRINIEFMARGEE (Community Trademark @ “CTM”) fill B D3 A3 BH AR 2 AiTIC
w&%ﬁFMEEk@%@%@%@%*k@t@@ﬁ%ﬁ@ﬁ%P74%U%ﬂmb\%
BEEORE— 2R AT, ZOHA RTIA4 D44k (4) (a) ®d, 17T 5455 (earlier
trade marks) (ZHEART 2 PAAE 2 ARBERFEHICHE L T\ 5, ARk, HnE ECB ek
ENFFEEIIEIETHLRL ., LF M L FE4EELEEND, £-. BL4EEO4
FERYICFALEY, BN ERR -T2 T 25 b RBEFHRLE SN TEY ., 17
WAL =7y hed T 4 EiEOHBEIL, ZoREICIVEfRIND,

315 U.S.C. § 1125(c) (3) (A) Any fair use, including a nominative or descriptive fair use, or facilitation
of such fair use, of a famous mark by another person other than as a designation of source for the
person’ s own goods or services, including use in connection with-

114 U.S.P.Q.2d 1497 (TTAB 2015)

% Starbucks Corp. v. Wolfe’ s Borough Coffee Inc., 588 F.3d 97, 92 U.S.P.Q.2d 1769, 1778 (2d Cir. 2009)
(declining to adopt or reject Louis Vuitton parody holding)

% Research in Motion Ltd. v. Defining Presence Mktg. Grp., Inc., 102 U.S.P.Q.2d 1187, 1192 (TTAB 2012)

3" First Directive 89/104/ECC of the Council, of 21 December 1988, to Approximate the Law of the Member
States Relating to Trade Marks

8 425(4) (a) : the trade mark is identical with, or similar to, an earlier national trade mark within the
meaning of paragraph 2 and is to he, or has been, registered for goods or services which are not similar
to those for which the earlier trade mark is registered, where the earlier trade mark has a reputation in
the Member State concerned and where the use of the later trade mark without due cause would take unfair
advantage of, or be detrimental to, the distinctive character or the repute of the earlier trade mark;



(2) PREXRERE BE L7z "o T o Hf]

REFEHFEHF L L CPuma v. PudelHMFE T H 2 LN TE D, 20068, N> T /LT DTV
XYV THAFT—ThHDHHEEX. N YRFITIC TBKEET 57— KL Ok E TPudel) &
WD SR E MG DR T PR A Bk LT, i Puma SEIX19TT4RLIOKR, TPuma) D35 & T8k
T2 AEOY 2 —~ | THESNEIEOMIEHES Th D, A Y dMEpri, EH
HESL SN B =N 0T 4 2 LT 77 FELTRERT D Z LiIxT& R
wkﬂmbtoi# RA Y HEHFTIL, BET 5 oOEEOELMEN, BFEZ4 T
SELBENEZRODITT S TROVRZEM L, LrL, &, REOEREOMA
@kWMﬁ%®%F%ﬂﬁLT%5@T JR& X, TPudel] PEEEDEGH L Z5hK T 2 HEF
EATLHE LT, £ ZORIITRWEMEH ST EZpaRIc T 21 OMRMIZ, R
AVBBCHESNZEmOEBER, WEOEFOEA LY bEFHE SN RETH D
ZLEEHLMILTE, & 512, The Polo / Lauren Company, LP v OHIM“Tt,, HiFEpHE
X, A4RFA T LA Y—OKEO/ 0T 4 ThY, EYRBERRGLR Ty va s
DAY A~—7 OFEZMMA LI Z &%, BiEOM B LA FEZRLITHA LY, #F
MELTZDTHBZENRHD EDOHRET LT,

3. BARIZBIT B 0T 4 EEBEKD AR

(1) BaEHlE

SN T B, FOMRE L FICAMOELREREE X7y M LTEY, RIER
B TOEROERDHHHANE, TS0/ 07 ¢ O HEEIL, JA50EL pEE
@%é_%ﬁéaﬁ@ﬁ%%%d@®%&@ﬁﬁG%xw%\n%\w%\&@w%)r
Lo THMEND FTHEMENRIZETH 5", BRI E N OB MO L RiER B
FIZME D &L 45R1HI9 5T ﬁbfﬂ@ﬁw@%ﬁ BT HIEM SN D ATREMEDS B 5,
CAUTBEREBIC BT 2RI AT 2 -0 OB EFL EE 2D I ENTE D, THI1E156
BEITRR Y EEHEEROBRRBIEA R (A7), £, AERHZ T TR, HIFER

HICBVT OIS T 5 2 L AME UR3H) ThoHEWH AT, T35 L& L TH

¥ Judgment dated 2 April 2015; Case No.: I ZR 59/13.

40 CaseT-265/13 Judgment of the General Court (Sixth Chamber) of 18 September 2014

KRR TN e T PR & PIIEIEASR1IIAL0S, 115, 165 K UN9S [ SR 2844 A 12 B k] HIFIRERT06 5
HIGIRFHR2347 5162-168 1 (20174E12H 1H) 5 FEES:=/NIIE— 30 7 ¢ BRI 3 2 A8 Gk S i @ "Teett) B
ARRZEFM 2 ¥ —T v, AARRAEFRERMA EENTFERT, 2017, 103-114H,

2195 AN DEBIRDFEMXIIEGE 2R T H L0 L L THAARENUIANEICB T 2 FEEEOMIZA L B
TWAHEE L [F— X TP OFEE TH O TRIED B (RIEOFIEZ55 B, AICHEEZEZINZ 5 BNZOfMOR
EOBEMZEWS, LUTRIL,) b 2 THEAZT2H0 I FICEITHLOEKRL,)



FIR2Em THMEZHE L THAT 5 Z LIZIERPH L LB LNLY,

(2) PEIEBGROBRME THAE LT ¢ Ff

(1) 777 =y

AR EIT, A REEE L B AR L E OBRIC O X TAMREHE L 51 A1 E R L2
VU b, RO O PEEIEASR AL S 32 S M2 Il T 2124 72 0 | ARPRpaiE 2y o) FpaiE 1 O 4
HTHDNE I NEMEE T HHEITRV L, RUFREIEO GRS HEIC Y 7= | JREIZ
BWTHIHMEEIZ AT 2ERMAH 72 LT, £0 2 & ME SIS OH| W
ICBEZ KT THOTHRY) EHHR LTV D,

(i) > — ¥ PR R B R R S

AR, BREET 28+ o —Y (RIERGEE) 18DV T ORFIER G I H LR 1T
WT, TBKEET HPWNMARIZ ) (SIJHREER) & OREMR CRAEIE4SR1IHLS 7, Wﬁumé?ék
L CARMRaE 2 B3, & OWREN2 SN DI DRI EEFRA TH 5, HRZ, TR
P & 5 PR & Tk, ZECD2HIER OB FIET D 1| %ﬁm%#t%%ufée
X220 &L, SIRBENEEL D OMAIN THh 5 Z & OB #H K OFEEE
IFHYRELBETHALDOTHL Z L 2BOOOL, JRE (RUEIEHES) OEBNECOAR
TEPRRE O FPIRIL 22 A B RICIRFI OB N E B E L T\ D,

M EEIT. fHBBIMAD AR, MBIZIMAOREED /e T Th-> T, i)
ZIMANDREDEMZ 7 V=4 FL.AFILT 56D TH LD | L DERIZONTS, [[/3
a7 4] AR ZMEERIIEIEEOE S HIEMETIE R, EFLEOLDOTH - T, 1E45K1IALS

FICELTH20ENE, HLETHLEMETHIRSZLAEOFEIC LV Ml XX Th
LOHILGT | ZRILD LBV | JFEILS I HEECEDMBBIMADREEZ a7 1 &3 5l
B CAHREAZAEL7- b O TIXARW L, BIRRD &Y ARUPEIE LS HMEECE X, AT
LHREL OB FHE L, AL LT LHEET 2 LTV TH - T, 7T L HAf
BZMAOEIEEZ 7 ) —F4 T2 s, HRLTOHDEHN) 2L HTERY
ELTRITTWS

BORTLEE (30T ¢ R OB A REME—KUMAPIAZ S B i Rk 254E6 H 2T H  (ERk244E (AT747) #5104545) #HIpT
HP IREUEE R R &ik®, 6%, 118H,

WO E 284 A 12 EER2THE (IT4) B510219%; AR T T v =il (BEMEE S« 5H33103017%5) /RS M
2015-8900355- 4, HFafF/T, CERE27THEIHSH)

B E R 22T A 128 SER21EE (1T 4) 55104045,



(i) 2 —~—Ff"

JEOET HARMEMEE KWA+2 ~ X)) 2, 5IHMEE (BT 2PUMAKITE) & OB
TREEASRIHEI S (BREZAT 280, FETS (AOKRFEZEFETLBL) 122
TEHNERE DN, MM ERIIRO LB VHIR L, B2, miEiki. pEkE
TEASITET S (NOBFEETIBEN) & OBIRICHOWT, ARG 2 Z OFERE I
AT 2558121, SIARBEO TR~ n AR b X hv, sIRAREEICLR LG/, 4
FROBEEWRSI T, OWTIIHEOREE LORHEZBESEIBENRH DL EVH Z N
TED] 25T 2E&, AUEpaiElE. SIHBEEABIR LIZER, 475 K OBEWRS | 112 {H 5%
L CARY R 215050 HN%Z b o THlHRE ORI A B L CHFE LB &A= T2
DT, FIEERHETHZEICED, FEEOEMIIKTS2bDOTHY . AERBGIFRF %
L., PAEFICKTD2HDEVNIRETH D] LHRLTND,

(iv) 7 AN —=5f

ZDOMIZ T ARV I — = PEARE SRR BOHERE SR B TR R AR RERE & g ERE & IR
BWTHETDE LT, 105, I5bFIZ#ZNTHZ E2@lD, £72, 1950 [RIEOHM)
HAD TS,

4. BEICBIT 0T 1 EEREO TR

(1) PEARBR G C R 72 Bk oD AT REME

REE| PAIRIE EORERFHR O 9 b JAMOFL AR ORFEIZE T 5 ERNRHE, 233
0T 4 OB E G T AHEL bleoTD, flxiE, OMADOKEMERRITLHD
TH D LTFREEOHE THFISGRHE SN TODMADOREHEE L R — AP OMEEL . T Ot
AN Db & [l —AFHAB O an S 9~ 2 patE (342R11H975) . @FFEEH ([CHAF ISRBR S 1L
TWOMADREMLXITEFELRFAZAECSED, OB IAFzHBESELBE
N H LR (115) . OEWNUIBAOTHFEH OIS, FFEDANDE M ZRTTLHHDOT
b2 LM SN TWD MR &R — TP OBEE L, RERMRE/L D &I €O
FBEDNHELZMALD ET5REAERANEZ S > THEMT 256 (B135) Fix.
FRSERZ T2 LR TEIRVEIITHES TV D,

O I IR 254E6 H2TH SERK264F (T777) 551000875 UG R,
MM R 245 31 R SERR234E (1T ) 51042675,



(2) PEEEBERDOBIETHRAE LT\ u T ¢ pEitE R

st [ TP R B ORI W T, HRPEIES Se T ¢ TH D 2 L&, Hl
PEFIWTIC W TEIE LR aHERC DB 6 %,

@ .

o L TR -4 1Ty . .
BB M — 2y O RGO e 1 TR RO

721 #XaT 4 (parody) L7-AEFE CRHEEF IR I LD ATREMEN B <. FIEFIZ EFEO
TEAICEET A EEEICE AL AL Sy Ry TN, BOD O b v Ry
X, 2 IFEKT D bRy 7FEikx20, MALIZVT2L9RELE2HEZ D

DEEZEZDLND, E->T, FIHER DILFHGy L L THD

EL Tl THfE. ThoyR o] WO HBEO TR EENTHTEH, ERto Xk )7
WIZ K0 ERE O SCFERDIE. Bl HEWIEY EEZ DI ENZYTHD EH/RL T
5o

5. N7 4 EEOBRGIZET AR EH LB
(1) 78T o FERE D&k K #EPE

PAMFAER R LT R 0 (PR O BRI e T AR THDH I L 2 BE L T,
Bl 72BN 2580 H v, BigzE ST 25 2 L IXFEFICH L &V D FENEM TR I
5, FDHMEF LD TAHDLE, £ /387 4 A NDPEHEEBERHET 2 &0 5 2 03,
NaT A EEEFEEE LTHERNT 2 L WO BN AR AZRRT 52 L0 dzd, KE
DE . FSUREOMR L, FmILOBINREEZZ T DI ENNEL 25, F 1T, i
BEREFROD T LI, AT SN RBUTH T 2MEEEZ 5222 L1Chdicd, Bl
Bt 2B EREOREMICEE LRV, U2, BREOBERM TR, a7 ¢ @EiiEa %
BRI L TWH DT, BB ORIFEELZZRET L ENFL THL T, HE
Bt i, BRMZREEIOERIEEZEBET 2 O0NREERIGEN S, BT, BEkik, Hx
PRGN RN EALT DERIEN A THND O T, BFTIX) A7 2AbRWE T 5
Hm N dH 5,

18 HEFLVEREO01TAE6 H 160 EE2017R 1908k [HEMakE (L) ]



(2) FEFEOHGIOFE A LR

ADRO AARD o —HHffE 7 —~—FY N A Y OPudel FHHIWTNLE FA Y DEA
PR, (BT 2 a2 —~DORE) 28T (IZLieF bl LTEXDHENTE S, &
AN, O —V R TIE, HBERIEI, NeT s EETh o T, SIABIEOEM
27V =4 FL, ZBRILTDHHDOTHLEDOTRICHLTH, [T 1) oA, 7E
BAEDED DIEEE TR GEF LD b D Th o T JEARIHIS BT S T D G,
HETHIETED LNLFZZLYMEOEIZ IV W L iEe b 2niZifiZ e LT
WD, Wb T T 4 BRI DN TS, BT, R WA e &)
LTWDEFIZENRTE S,

[FERIZ, B Z O bDIZ L CHIAMBIEDORBIRA A=V &2 \a T LI Licy —~v—
FHTIE, N T S LA, SIUHRIEOEM. 475 K OREW 5 I fE#3fk LT
AU 2R 215D B Z & o THl REIE DR 2 Bl U CHIRE LB A2 32T 72 & 0 & fillkr
L., FELEOFRILZRD TS, B2 L0 2F M TRMAERIC LD, N1 T 1 PR
DOFEZ BRI, ARANZE SO THIB L72ER E B2 b, 2 OFNIf O
REFEIZ DWW, BARENTHHEHIM 2523 5 5,

[Pudel] FfhT FA Y I EHIFTIEZ, EHANHYL SNEEO 0T 4 20 Lo 7
TURICRET D ENTERNE LT, Pudel OFFEERERAIVIELTc, £, AV
HEHFTIL, ZoOBEBEOHELIMEN, RIFAT 28N ERBO DT+ TRVWE LI,
PE MR A OEFEOME M & PumapiiE 04 F A AL T 0, ilfkokznrndbs e L
T, RWREEA U CTE 2R ICx 3 2 A OMEFRIL, P Y BIEICRE SN Eimd H i
ITHENOZEMOBB LY bECFHMESNIRETHLZ 2oL,

W pEmes N DEIBIEZE B AIEICE T B RG1E 30 5 ¢ O A REME-SHI-SAZR {4 [Jn i &k a2 1482 10 B ] ) SN0 PETEBOR
FHFFE255-235-300 & (2009)

0 e N THIBIRFZE pFE S T ¢ b REETEASRITRT B R NG5 [ L ai254E6 A 27 H ] | SN EE TR BUR 248
445283 H (2014) ; A FEH A (2009)



V. EREOEFHEREFREERS & BB OB O ik
FIEHERE R CRFAOBZ BT 5 HIBT SO Mg
(1) #ati

FEIE, WINLEIEEOREFICET IHREZETWD, KEIFGIELE (T oAk
e SN RPN Pﬁ*ﬂ%oﬂgiﬁlﬁkiﬁ“ék W21, OB NZ BV T (use in commerce)
S, @D EHNRRAZH < BZ1L (likely to cause confusion) 2372FHLT7e 57
o PRMBEFESHIABS (1) (b) X, PEHEORFHWICE O TRbERLE R OIBETH
Do PIEHER 1L, BEOREEZGTORWE ZF D FE i I — B RICR - OEE %
ﬁﬂﬁ“é:k%%ﬁﬂ“é:kﬁi’@%é BHDHWIL, FEPEE O ANTFEE 2 IRF S 55
RELEOTBENRHL25E1F, BESULRE—OE ML X — A CEEEREEF T
é:g%%f%:&%f%éo:@ioﬁ&ﬁ@%%ﬂm@\$M®k%h<hmhmw
of association) ] "NH LA b EEN D, HEPGIEEL0851 5 K U H ARRHIEIE3TS4R1 512
FEOWT, NaT o PR YRS DR E R A A L VTR ERE SUIEBLORGsn s L
IEBBIEREIHERT 254, MIEERENKRYT 5, 7. BROBE, HL R
P*‘WE IOWTRLEIEE 2 505 L= 581 2id. T O ER M Xt ﬁHE‘XT“@%\"ﬁ%%?%
BEOMAIIREL 2D (675:15), SHEARIEB G 1EESR AN H XX H O E™
Z)El%Eﬁi@ﬁnlﬁlﬁﬁ%ﬁiﬁiiﬁ‘é753§75>7’¢E¥Uﬁﬁﬁ“6 Y7o, RAOBEZ S - <‘:£/§
CRT, RVERBHITIRFEOIBEND H 200G Z W L TAR Y —BR, #EBER&

515 U.S.C. Sec.1114 (Section 32 of the Lanham Act) :(1) Any person who shall, without the consent of the
registrant— (a) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered
mark in connection with the sale, offering for sale, distribution or advertising of any goods or services
on or in connection with which such use is likely to cause confusion, or to cause mistake, or to deceive;
or

2 BN FEESHAISSE (1) (b) @ 1. The registered trade mark shall confer on the proprietor exclusive rights

therein. The proprietor shall be entitled to prevent all third parties not having his consent from using
in the course of trade: (a) ---
(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a likelihood of
confusion on the part of the public; the likelihood of confusion includes the likelihood of association
between the sign and the trade mark.

B = MIZBET A I DWW T, Charles Gielen, Likelihood of Association : What Does it Mean ? Trademark World,

(Feb 1996) pp20-23% &,

M2k (EFR) I IREHSITA] LT, ROFHOWTINCHEE T 178%E V9,

B ERICIES B S NI ADORA . P, PE. fMORRL O, ZOMICHMADREHTHL Z L EERRL
TR L R —UTELO b OEER, XTI o0 Z & &AL & IR 5e & OWEAR STl A & O LT Ao
fEih & IRF S & 51T 4,

T ERICRLS B SN ADORAL, . R, ZOMICHMADOEETH L Z LE2RTFT 2EH® (FERRTEL)
P— B RO IFEIIFR L OSMEL, N7 & O F ERSAIT O SRR Z 5 T) & F—XIFBO b D%l
H LT A EZE Eofask IXIGE) L IRF S 2174



OMRFE % D IR % CRDT-HFIN D 5.

KIEE EUE H AR5 K OV [ 75
PAHRG I COEH, TRaEE L U | RS TOMM, Bt L | WP h b TRE S LTofl
TOMM TRE Gt 7| LTO/EH) 1A% M1 RO T2 LTofE ]

PR A A 23 2 ER) ZHEA D,
NEFOIZI) Ll | BEEEOREEIME & psin &% | PAEE OFAEINE & psdh & & H
B DI~ B Wr DFALLMEZ & by CGRLIEIE

[FIREAL)

JRFE DRI O%E BFER A | EUL AR ORI 2780, | Badh & &5 03 [/ — ST HE L
e (SAFT 78— T | ~NFT 77— TA | LIZHRAICETgEM (1272
AR &I ~ D—FB % Bk U RNIEBGAT 2 O IR [FI ]
ZIRFDRF R R~ VvF 7
77 —EFZDO— & X
k)

TARAZVTT 47« 7= |[CIMUAGR, T4 A7 V7T | BEIEIEIC (HARIF265: 14,
Ta—A, JIFTT AT | 47T zT2—A_ /I | FEEIFIORIT, HEFIHIBR &

T T a—A FT 4T e T 2T a—R | BT FEREMER AT
) — R FC Y BT 2

(2) e 7 o FEEOREF R OREE RS L L TORRF DI 2 1 K& ORI O

INB T o PAREDIRIF OHIW 51k & #FHIC OW T E CTIEENR R > T D, KENKIRIFA
DEBEIVUCET DY b FEEAICEE L TE 0™, ZHOBFRELRAIZEEL T L
FT77 78— TAREHEHA LTS, KEFEREHFTIZ L > T, —EEWRH L8, 5H
23K e HCHIFT N ARAL L 7=Polaroid factors®™ 7 A b TlX, 8OO EE LR EAIIZEE

P ORE R EFH2012F12 130 E52011 FETITHIR R,

% A, 1910-1940 : Trademark Protection Against Noncompeting Uses; B. 1940-1960 : Conflict in the Second Circuit;
C. 1961-1962 : The Likelihood of Confusion Test Emerges.

" Polaroid Corp. v. Polarad Elects. Corp. 287 F.2d 492 (2d Cir.1961) = Z Ti%., OFEE =DM E (the strength
of plaintiff’ s mark) @FEIEE - EEZEOHEL T 2 FLE (the degree of similarity between plaintiff’ s and
defendant’ s marks) @pEdn XIIEFEDOTEM: (the proximity of the products or services) @RS NTHYE 285K
A A[fEME (the likelihood that plaintiff will bridge the gap) GOFFEDEF DML (evidence of actual
confusion) @O#E OIEERINICEIT A EME (defendant’ s good faith in adopting the mark) @D#E OG5 X%k
T DOEE (the quality of defendant’ s product or service) @M AE DOWEHEE SV (the sophistication of the
buyers), #ZETHLINTND,



LCHIT %, BINSE WL DD /VTF T A RNEITH T ENMBILTNDY, #EY L HA
T, A 72 AR & PE G O FELME DI Wr 2 1 U CRatEAE R O A 2 k3 2 23, Bl
P EITIRERBLEIMEZ R L, BARRRIGIOFEFELEE L THWET 20T, SERITIER
EREVRD DT TRV, AARDOEHEOFIZIE AT 4 FEEORF OB Z L OHEIC
B L T, KEDOLVF 7774 — - TAMEEATRELWVWI B HEH D,

KETIE, BEEO 2T 11X, RET20E0%2 W 28R ERTHLEEZD
NTW5, MAOEEEZEENZ/NaT 2 I LEGEICE, BiRRAHE TEE I N EE
OF D, OEBEOIRIFIOGFFIL (evidence of actual confusion), @IEEDOEFIZEB T 54
LI FEM (defendant’ s good faith in adopting the mark) OH|WreE |z 2% KIE4,
REENCRBW TS, HEERES e T 4 ThH I EE2BE LT, BaoIELEZEEB & L
TRFAZEE LIZEHRH D0, ZHTELREEL e T I LIeFETIE R o7, B
ATH, PFESEKOENFN T/ 0T  EIEORERE AR D &R LI F R &
STED Na T 4 PR LW S MR AFHSAFNB N2 b Do T, LA, —HDH]
KT, a7 o4 EENITFRIERE TIE R, Hlo TRED B Z b2 A7 35k &
LT W72 Z & biEd STV D,

% Ulrich Hildebrandt, Trade Mark Law in Europe: Case Law of the Court of Justice of the European Union,
Kluwer Law International (2016 3rd ed.) pl80.

P REI9964ETH30H  E 957 18217k,

O EEBCERIZAETHILA E/INEEHITE, 104 (T &) 855 M,

SRR T AV T BIT D80T 4 BEO—B 5L FEIFIFSE59529H (2015)



(3) PAEEMEDRN I DHIIR & Pk D AT MR BE 3 5 A AL Lk

(1) PEEEHEDDN I DHIRIAE & 7 =7 2 — R D RE

BEX. WIS PIEEHEDR ) ORIRELE 258 1T T\ 5, KIEPGEEEL11155% (b) (4).
201 THEIC L IE S 7= L [RAR RIS BLE 145" (HA KT A V5E65) X, EUICK T DD 7
=7 A= AT L EROMBAL 70D, ARG RERE265:1EPIZE T L 0 TR s
REA 2N Z A 7O, PERERICZY LW b D Th > T, REIEHEDRENS
ESND LR L TV, SEEPEEE H905:1TEH 5 & 275 ) ONBTH CHEL L 7= HIH &2 JHLE
LTW5, FEFEMHEONIORIROHEIZ. HOORMLr — A4+ 2 BT, if
K72 FEZ NIER FIETHA L TWAEAICEA SN D DT, BEAICFEREREDR ) O
RBUEIZT A A7 VT T 47 -7 27 32— A5 & HAET 5%, 2= OB SRR
DA CTIEZRY,, FHZ7 =27 22— AT OBENEH S D ITIEpE & L TOfiH T2
FHER RN DD, 0D ZENBHEERMETH 5, RENKRILT D720, FEEIT,
FARE L U CHEA SR TER R0, 20X 9 R FiE, B FLHHLMNTIEAR,
RN F)3EECHIFT (the Court of Justice of the European Union : LAF TCJEUJ) 1%, oD
B A FIEOAE OEFRE L BE L CAEICITHT28EZLHH LTS, (AR
IREAT) WSS PEEOHHATH DN E D L, FEO T =7 2— 20 A KT 5 -
TIROEBEEREFEMHFTHD EHILTNDHY,

% Article 14(Limitation of the effects of an EU trade mark)
1. An EU trade mark shall not entitle the proprietor to prohibit a third party from using, in the course
of trade:
(a) the name or address of the third party, where that third party is a natural person;
(b) signs or indications which are not distinctive or which concern the kind, quality, quantity, intended
purpose, value, geographical origin, the time of production of goods or of rendering of the service, or
other characteristics of the goods or services;
(c)the EU trade mark for the purpose of identifying or referring to goods or services as those of the
proprietor of that trade mark, in particular, where the use of that trade mark is necessary to indicate
the intended purpose of a product or service, in particular as accessories or spare parts.
2. Paragraph 1 shall only apply where the use made by the third party is in accordance with honest
practices in industrial or commercial matters.

265 PAREHEOZINNE. I 206 (LOEIEO—H L o> TV D b DEET) 1ZiX, ki,
. HCOHBXITBECORAE L 34 L IFEA S . 246 L EELE L UL T D OFL RiEHr4 I
BIZHWSN D FIETERRT 2 pEIE
2. MR EM A L XL D paM oS B B, pERL, ROeHL, SEL JEAEE Zhee. ik, BEL BRIk (B
EORREED, WHICBWTEU,) ., g L < IZAEER L IXEHOFES U < IR O3 2 350 @ i sh s 1 el
TOHEBOEBEAR. RUEEOSHIT, B, BEOMICHT 28, e, ik, K&, Rk S L IR0 ks
L < VIR & @iz O L5 FE TRR T A i

o FEFEESL TRE ST ¢ — KA VIERB I OT A U BENDORE] 37 v h62%45 (BIF15) 1945 (2009)

CTFURTVTT AT+ 72T A=A ONT, KERFMFIELISE (b) ) X TAAZVTT 4T - T2T2—R
WO HND IO, M AOMIEZLZ (1) BEE LTER LTI 63, (2) FEilH) (descriptive) IZfEH L7221
E72 597, (3) #EIZ (in good faith) A LRTHIEARLARWVWI ENED HIL TS, Cairns v. Franklin Mint
Co. C.A.9 (Cal.),2002. 292 F.3d at 1151.

% Jhid.



(i) /3IFF 47« 77 22— ADOHHD

KENIHIEE LD 7 =7 22— (statutory fair use) &/ I F T 47 « 72T 2—R
(nominative fair use) # X3 L THMEEZED TWAY, FEO a7 (1L, EiZ/ IS
TAT e T 2T 2= ADELBRT S, BarbieD AJEO FL— R RKLRX%&/38F 4121
7-Mattel, Inc. v. Walking Mountain Prods®fH|J_TCTH /I F T 47 « 77 22— ANER
HHNT, RENGBEINT,

ICBWCHEXLTI ) I FT 47727 a2—A ] LW ERFUTITS L L TWORON,
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BRNH LA 1T, MADEEEZREL TS EITRASRVWEHRLTWDS, 272
L. CJEVIZBHEDERAED (¢) HEEETH-OIIE, FIEOFEROTDO AR AREM:
MMBEIZLEZ TWD, T7hbb, FEIEITAE ORBEAZ S I m o ik 254
D2 EDRRABETRITZR LN LA EKRT 2%, B, IS Lo E O HI2fE
%ﬁéﬁAciFKﬁﬁ@J TRRD LN,

NI LT, AREEETIE I FTT 47+ 727 22— ROV TCOHHFRREDN
L FHBIT ) 2 FT 4T - T 2T =R TS T A EFNCB VT, FEEHED RN
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2, IR T HREEARIC L > Th, HORE/ I FTT 47 - 727 2= ROV TOHK
%%ﬁ%#é_&ﬂT%é%®&%26m5o

(4) FEEROREFIG & /S0 4 OB IR S Wikt

(i) BARTORERIME MR OFER L S0 T 1 OFFR

PARERIEE N EZ 2 LR WG EIII IR I R IT RN, D E D | HARDREIETL2SRE D4

T HIEE EOT7 27 a2 — 20, ERNBHOEMETATL-OIREORELERT LI L ThIDIKI L, KED
BN LS THRELTEZ /I TT 47 - 727 22— R, L& AWEORKNZENNBE OB ETLRTL L
WH->Th, REDEMEATLRT D72DIREOHIELHERTL L VI RTEVWED D,

% 353 F.3d 792 (9th Cir. 2003). Nominative fair use occurs when a defendant uses the plaintiff’ s trademarks
or trade dress to describe or identify the plaintiff’ s product, even if the ultimate goal is to describe
defendant’ s own product. See id. at 809-810

% Case C-17/06 Celine [2007] ECR I-7060, para. 30.

" Ibid,
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WETDHRRH D, Z DX O ISHEERE OB ISV T, B ARIZE W CRgiE i H
INTRE SN EREZEME L TSN TWAT, S 7 ¢ pEkEIE, PERE L LT oM N
WA DIREFICBWTREINDSZ EDBH D,

(i ) #EE T O

KETIIREEORFICEAZEW iR A A U, iR BEH L2, #EET
X2 O XD RBRAVEE A RIS, ROEMERERR S SI L CL PEEEAYEE F 232 0y o0 B
7 TH D E NI BIHICE T, HIRIICE XD &, FH =T X DR 23 P
IERA T S b &, RERRIRIFI SN D D, BBI05RIT L 5 RAIEHE D 2h 1 03 il R
SNDINEDPOHW T MBI RY | FEHEOREZDOLDONREESND & Ebh
%, WHEETHMADOEREZEEE L CHEH L TWARWRENZRBNL, 2o L
TWAGE LR HGEE LTHERT 256 TH 5™, #ABNEIY, thADOT WA L
FEIHEMAY . SBIRPREURICH D D TIIRVD T, THA U END T LMD DR
HTHoTh, TNNRHEOAL M ERETS & 2 5 BRGSO TR RO T2 DI &
NHELDOEEZEZLNDLEITIE, BIELE L TCOMRHEEARTRETHY, FHIELLTO
AN N, EBEROBBIRI TEOFRRINTAEEN, FEanOMBIE#RE LTHEHA SN
TWDLNE I MO TRERNHBT L2 TR b N W) AR L TV 5, #
RATH, ZREEIEO O T fICHHEATHZENTEL LWV TENRH DY,

R THCEIIEFI494E4 B 18 H 5 RERIHINEFIS 1452 A 24 B HIFRES28 569 H [N /A TI ]

RS TREARAIGE A & AR OB T T v he2&4 s (BIFLE), 223E (2009) 5 KFEE T [FEIHIEMERE & patn
FEAD It (2011) 249E,

B REET [FEOFEREEARE] BARTENAHIEFRER, 3775, 89E (2014) 1%, K OREM XITEBOM
FERE— LT HREMN T, BIEOREINDIEEDNANENEENDIRET 2 LD TH DRV FIEHRE DK
NERBDDHRE LT D, BAET FHIEL LTOEMA—REFRICB T 2MRECZOMERIZONT —] FFFITE
ROV 204F B pE L PEHEMF S HERE F3E (P Ak20~ 224 ) #A53E), 40E (2010),

OMEELHE TGO & BRI 3 —NERTR « JRAEHERR & IR O HUIREERE R —1 X7 v 6245 (I

15 133-136E (2009) ,

RN TREREROME H AR OMEER B 22 MM PETRBOR ST, 4875, 239H (2016),

PRI R, PEAEYE EREIEOME A & < HENG R ERE, BHIEEEIEELE, MEBRIEFR20104EE2 5,

" E #2000 12 H26 H B 98 F 2743k,

W yrvebvavi, Ve VU, BEEASRT 0 OENE PO S IREIERIF L, L (20114F) 542FH,
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(iii) KETOREEREE R (Trademark Use Theory) D{HEH

PAREMER E DB BT, KkEE FL E L2201 o paiE ko KRB L, S22
FRAERFT D B NN R Z B T & TofE R, 405 ORI O AT 24 BRI 2 -l 3AE
KNI DN TE T2, & AT, TDO XD BRIEROSIHHIIRKRT LT, BEMRSLOA
OHIWTTIE, (ERAITS ) ICEAORENHTZ SN THDENE Ik, RN 5 &
Toho T, HICKHR L LTHRAIOBENNRAET DL\ D Z LI2IT T, MlFELRET D
FERICEENS T2 S ITV W e T 5 T0kA | M L CrEtERIE AR (Trademark Use Theory)
EPEA TS Z OBERIC LAUX, #E O/ RTT A0 — TR I IRF 2 BE T 5 085
BT SRS, PAEE LT L TOh A0 G2l L, s s LTHEH L TWEEI
D, BRIZFET D0ENEHFLT HE T, FEHWORFEE LT, PR RS T
PAREIEICASKEINIE LTZJRRICH 5%, b OFGR ORI, PEEOEMIEAHEEEICSE B L
TWN5 EEZ LIV, MIEOARERIMRER & bEERBEEN S 5, THUX, BHOMEMOHE
72 EOPETIZRET 5 EEIEFMOBEDT- O DS A 72EH (referencial use), FLIkAY7RHE
M (descriptive use), L AMPHEEHER OBLGL & A ORGLA G U720 | PR O dh
EREE LoD T D7 DI REMER ORI AT 21T 8228135 2 LT iU, RgiRiE.
1t COBEEREROIRMAIH T 5 Y — L LR DN H D05 Th 5%,

(iv) PHEERDEE & PEREADAE I3 72 D&

RE[E &OKECIEEF] B TOFLRGEOE R IX, AL L2 REFOMAFIN & L ThiE
A, 1T o EEEIXEF HE, BEEAICERT 20 E 2 a2 MbT, R ICEEY L
RWRBERIRLERD ZENTE D, 20X TRENEM] & PR 13, 2<R
RAHOETH Y TR E U CORGEMERIZEE Y T 2 00E 03, PR F W E A
ORETH Y . FFRIEIZ L DIREFOHWNTI DT H FEEREEH TIx7e < PaErsE A A it
EIND, Floo FREOFISLE LTHIEINIirsEdas Ry, 25 - 2—TR
LNDHFEED T =7 2 —A0HHR bAPRILOBELO%RFR L L THRO LN LY, aF -
02— X5 TR SN RIEFHPEREEZ LU A7 — h A~ (Restatement) (X [3E

81 Margreth Barrett, Internet Trademark Suits and the Demise of “Trademark Use,” 39 U.C. DAVIS L. REV. 371
(2006) ; Stacey L. Dogan & Mark A. Lemley, Grounding Trademark Law Through Trademark Use, 92 IOWA L. REV.
1669, 1682 (2007)). Uli Widmaier, Use, Liability, and the Structure of Trademark Law, 33 HOFSTRA L. REV,
603 (2004) . Eric Goldman, Deregulating Relevancy in Internet Trademark Law, 54 EMORY LJ. 507 (2005).

8 Margreth Barrett, “Internet Trademark Suits and the Demise of “Trademark Use,” , 39 U.C. Davis L. Rev.,
2006 p. 378, Stacey L. Dogan & Mark A. Lemley, Trademarks and Consumer Search Costs on the Internet, 41
Hous. L. Rev., 2004, p. 779; Uli Widmaier, Use, Liability and the Structure of Trademark Law, 33 Hofstra
L. Rev., 2004, p. 708.

8 Stacey L. Dogan & Mark A. Lemley, op.cit, at 778.

81 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 24:97.40 (4th ed. 2006).



PAREAIE A (non— trademark use)] DFAEITIX, MIULOBELEZGIRL TNDEP, DFED |
[FEPHIEROEE L, A DRGSR, — B X E.%J:@E'éfﬁ IOWVWTOEBZ G EEZ S0
DT, FWPRIERRAET L LR bOTIERW D] L4 5%, L, @RpEEE
& LT AT BRYEAT % T Hblurring (AMEEBI{L) Sotarnishment (BHR) 1467 L TRGEEAIEE
I OBAICORTRE D HOTIERY, LENR-> T, IIEMEENGEH] OBATH, &R
e Z ZAEEMEIXH e D8, e T 4o [REOBAMH] /o, X BEH{EZ
ET LD OBERBH O DI, TIERGERIER ] O%6E . EIUTHRIRNE, SaT ¢ /F
R ED X I ITEENZ B THER SN TH MRS L 2D K olzahTnDY,
PRERORER ) 7oy TIERIERIEER ) 20O XA, ERE W) oBERTIER<,
THE OISO THIW T 523, U AT — M A M, BMUICEIEMES OfFm, —E
A, WRGE. FEEA~OSBAZRHACHEE (comment) OFEEE L THEATIHEICIE. AR
EEEIEBUEDSEH SN TIE R b0 &3 5%,

2. 0T 4 FHEDRR DB E IOV DM B 5 BoHF 0 Foli

(1) ~e7 o FEEOIRF OB Z IOV T ORI OEH

(i) KREICRIT DHPOH M

KEDZL L OEHIFTEL, v T 4 ZMAOHRFEHR L LTERO LD TIER L, BRFEIOW
REPEZHIWT T 2 V< ONOERIC, NueT sl EZREe S ETHBL &Y, — 5T
IE, MEBLZDHEL T, O ET, BEOREHZ KR ERTHL EHEL, NeT ¢
HI 72 SCRIFME IE BB E DWW Hiar & UTRRET L T Sk Zeibam 2 3 #efpl &7 L
T x7-., Anheuser—Busch, Inc. v. Balducci PublicationsZ4"Tix. IBFEOBZF N4
L7581 - CIERFHOBBRITPEFRIND E ¥R L7-, Elvis Presley Enters., Inc.

% Restatement (Third) of Unfair Competition, 8§ 25(2). “One who uses a designation that resembles the
trademark, ..., not in a manner that is likely to associate the other’ s mark with the goods, services
or business of the actor, but rather to comment on, criticize, ridicule, parody, or disparage the other
or the other’ s goods, ..., is subject to liability without proof of a likelihood of confusion only if
the actor’ s conduct meets the requirements of a cause of action for defamation, invasion of privacy, or
injurious falsehood.”

8 Restatement (Third) of Unfair Competition. § 25(2) cmtl (1995)

Ry e VaX, FHRITROIL EFEEOTHARMEN QR OEROEE L& LT, EXMEME29S, (2009
F8H) , mREEPERMPEMEE TS, 135HUT,

8 Katherine E. Gasparek, Applying the Fair Use Defense in Traditional Trademark Infringement and Dilution
Cases to Internet META Tagging or Linking Cases, 7 Geo. Mason L. Rev. 787, 802 (1998-1999).

8 Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394 (9th Cir. 1997) at 1407; Jordache
Enterprises, Inc. v. Hogg Wyld, Ltd., 828 F.2d 1482 (10th Cir. 1987)

% Anheuser-Busch Inc. v. Balducci Publications, 28 F.3d 769 (8th Cir. Mo. 1994).



v. Capece " C & o BEHIMr D2 Y MEAN R S 47z, L5 TlX, Mutual of Omahaff{4:*C
KEOHHB EHEYOMPEENE (CREIE) OFEEFERIZOWVTDLIoyd Corp., Ltd. v.
Tanner®Z 5| L7223 & FAEMEDATREIC DWW TOHEDOEKIO HHOFRITX LT, &£
BLOMREETB (alternative avenues) 23d 5 Z & ZBHITHEFITHENGE I N TN D,

LorL, TREOREFE] OFEMEIL, £ O%OEAG  CEEOFFH O %22 T, Bl
TIIRIHTE < o TWA, #HlzxIX. LL Bean, Inc. v. Drake Publishers, Inc. |k
TiX, BIHEEISGORBEIL, RIEER OMER] & REIERTA B ORI A [FFNTE D TR
HIENTEDHLOTIX W E LT,

(i) PRIMIZ IS 1 D HITR DB )

RN T D7 ¢ BEOHR S . £ < OIBEEBEOIEFIZEDW T T A7
EAETHY ., CJEUTIE, FVEMERTE 1D20144F DDeckmyn v VandersteenZH £ A3ME— ¥
RTHD, NBT A EEIZOWNTIEL, FIEMERE SN TRV, CJEUIE TRRMEA AT
BT 4 DEZBIIFELR2NDOT, RNa7  OEWKEHFIL, BAFEOSHEICESWHTRES
NHERETHD, ZOBENG, NaT7 o ORENREEIEL. £, BFEOEMIZHONT
ZNETFE LS BB MpENEZ T TRITFUE 6T, I, =—F 7 XX
HEWSTERBLAMNRT 2 & W ool RiLD, CIEUIE, /v T ¢ IZFISEH 23 2
BLEPRET HITH720 . IMEEOFEAFPHERNZEOFIEEFIHAL L O &3 58 DR &
DEID, NIERNRT U A EDLZEERALMNILE, I, NaT ¢ NERINR A vk
—TEFELTWDLEE, RESNIAERN, TOX ) RERNA v — Y 2@ ST TL
FOARERDH D L VNI FREFLEMHOT X TORNEZEL T, EEMOR#EEZT S
MEIMDERTEST H, NA Y DAdihashFFP1T, g NadidasfiiEzSa 7 12 LT, M
H ORI OTE 2 it U <. Tadihash GIVES YOU SPEED] &9 7 L— X & ANLT=T
¥V EEoTIRE LIZFER Tholz, BAPTL, EORNRRLAITIZEALLERNTET,
HLOBE L JEEOMREMLE LT 50T, — AT ZDOENRIEHRIND Z &7
JE O PERE & B3 2 BB R AR T 5 2 EMTE RV L QRAOBENE R
72, IDeutsche Pest] R IF N TF 4 IZ K DPpaiEtE 2RO 7-FHTH Y | [Lusthansa]

%1 Elvis Presley Enters., Inc. v. Capece, 141 F.3d 188 (5th Cir. Tex. 1998) at 200.

% Mutual of Omaha Insurance Co.v. Novak¥{f T, #EITHEOME Mutant of Omaha) &) HFEE &L E LA
LT VBEERICT D A v — V%R A7, 2HUCxt U CRE IS SHERRECHIFTIX, #5 13R S O iz 2 w371z,
HPEEMRRIUCL S THA v E—VHEBEADIENTE D, L LTHEORBHOA RO EIEA LT,

% Lloyd Corp., Ltd. v. Tanner, 407 US 551, 552 (1972).

9811 F.2d 26 (1st Cir. 1987).

% (-201/13 Deckmyn of 3 September 2014, by CJEU. at 20.

% Adihash, OLG Hamburg GRUR 1992, 58.

9 LG Hamburg 27 October 1999 (' Deutsche Pest’)



HIPSEE, HRHO B2 < HICHET 250 THD & WO BN D | P ORE LR
W-, IRFEEIC LV EEERELRD T ZOFEMIL, BEICAE, SeF s LToO
BRI EM A TR WIERICHELYT D, EEXDIENTE D,

(iii) HAIZI T S HROF

HARTORBHIZMEFNZEFHICIL, THAWEAN] FHERH D, ZOFMIL, Y,
ED NRE T TEHWERAN] Z8ERE L T\ A AaEME (5 23, SAREZE (B
DEF THEAVWEAN] Oy r—UF A NZONT, FIEMEDRSE, RIEBS IR EE
KZEBHIC, #EFICRTEEE L E2ROTZFRTH D, HIRPER STV, ik
264FE2 H 13 H  Hp) L ORI AL U e, AN 282~ 5 & | PAREHE DRI DUV T
FEHEWL &l S, AEBSBGIEE EORBEIC O W TH R r —VF WA V2B TEF L
TR (FSEO N L) Thole, ZIMOHEHIT 2 &, RIEBFITE & £ TiX
Wi CERNEWVIDFE F TN 2SN b0 LS TW\o, R DFRRE L
THREBAICE., KMy r—DF A OISO 0 7 A L2 i E O [ 72
EOENR AL, TR EHBrEn 2T B2 N5 L0V D OB KRI-DE
RCH D, MM, ERONy r—T A U ERENEOFRRE LTI ATSGE, T4
VIEHLREFL LT, REBFITAH LA TN TEL W ARFETHT L
HTEDH, ZOMIZHIFEEFH (EFHABO L — RN 2027 1) 2587 4
PERERGEONT I —IZANDZ b H D'

(2) et
(1) KE LB D ELs:

RAYETT AT, KRED LD BRI L —IRAICHIIR 2 7 = 7 22— R
B o BER R T 4 BT EELOFRHOABICESNTRET D LER RS,

% OLG Frankfurt GRUR 1982, 319 -Lusthansa.

WEELWESLE, BAEZ ITTAWAAN] vs. TEBAWAAN] FE~EEEE - RESRSBHIECBIT 2507 iR
B~ SCik% 52013WLJCC002 &1,

10 TR OFMIIRHTH 528, MBI L L, OffiEd e EOKHI I Th RV, OWd I, #EmEshokoex 5] &
L CREFIRICIRET D, QWS IIAHOETIIITORVN, Ny r—UF A v —8EAET S (ERDEDO FD
HWIU R AMROKFEZHIBRL, SMVEZOAFHATHDHEIY 2 ETRETICT 5, THOGBEEZEANLFEARNo T
LOWTHENIEIRb00L) THD, THAWEAN] Faafifit 791 2F, BEREIC] B AR I
2013. 2. 13fl &P,

00 H T R SR 284E 12 A 19 H IR 7E,

02 AR THARIZEBIT /30T ¢ L MM EREICBE T 5 — B %8 MUY 371015817756 H (2017)



£ 57T, RA>idLila Postkarted+ff:'"7e & CEIFM e KB E MEFH 0 T ¢ Z LGB
TWb, BlzIE, #NapEELNLE D T-DIMarlboro¥ /X2 % [Mordoro] (KA ViE
T AN ITY) OFEaT 1L bD0E I L X —DT7 L —XE LTHEALED
DaEENR v T 4 & LTROTEY ' ek 9 23RT, HLFRHtoAn—0
[Bild Dir Deine Meinung] (THZyOERZFKL L D | ITHY) 23aF 412 L7 [Bild
Dir Keine Meinung| (TBOEREZEMT 572 LRTZENTE D) bAEN 2T ¢
ELTHDTNBE®,

(i) BEIDNAEUCRNWZ ENEBEDOOND Z L2 L B80T 1 3k

AkoSvT 4 TIE, BEFEDA ) DTN ERHBUTEBT 52 LN TE 52 EDRIHRIT]
5%, FHZ, RWEHET 07 213, B icliE SN A4 U & ol
VELT D, NuT o NEEEZIT L ORERMEIE & BLERICHER S, £ ZITRWEFHRT
LB T 4 DAFMETH DN, Z O oIS L BLERITHE DS BERTO
REDOBZNE TIIRICNRER D b O LM ESND, T7hbb, HEIZIND DD, FEEE
ORFNFAETCICS WZ B NaT A OFETH DL ETHZ LN TESD, LEEDR-> T, BEIED
SNa T ¢ ORIEITIE, 1RFET 5 AlRetE b 72 &l L 72 5 o FHI03 T 5,

(i) PHEED N1 T (1B % HARDHIYE & 3L DFEER

HARDYA, /"0 T 4 FEORMBIX, RIOREFERFICRAEL TBY, BEFF T e
T A BEEOERREILN TSN bDIE, RE760, BRIZEBT HMEED /2T 112
B9 2 0 e gL, HRERAY I BRAE S 7o 310 ST 2 i am IR R L TRy,
KT/ > T8 T 4 A2 —EDOHMENTY = 72— R L LTl 5 K EE R pEEED
BUE & BT OHIBIZRBI L TOMT L2 s, RRIOHW O~ ILVF 7 7 7 X —ERDE
ANZERTHHAMEH 0, RaT ¢ FESFEENICER ST ngEAIciE, BEE
FILEIRNE DT D L0 BEENERGE e T ICBE L CRAT 2 TRV H 5,
WEANHIBIORBIT T, R A OH 2 FLITHBIT « 20T STV 21, Bt D5 F O iz,

10 German Federal Court of Justice February3, 2006;1 ZR159/02 — Lila Postkarte= GRUR2006, 192. F-%f5#E8L g
EoRaT 4 — RAVIEBEOT AV BENLORE— | 37 > h6284% (BILE) 187~196FE (2009) T, Z OHIk
DM E SR T2 2N TE D,

104 BGH GRUR 1984, 684-Mordor

105 11999] 0.L.G. Hamburg GRUR-RR , 1060/1061.

105 FiTB ek (1998) 149H,,

T ZERERNZE [T AV BB D80T 4 EEO—B5L) FrFgEs9 5 (2015)

108 BB RE (1998) . RiHE _EEF (2009), & HICHTHE AL (2013)879~894H,

109 e P — T A Y PaEORE (17) 2Sa 5 ¢ ) AIPPI43%4 5220 (1998) . _BFEEL T LW Z A O RGHEE D %3
LR ST ¢ ), ZH3[E] Monthly report, MJSBLIRT R T AFFILAT,



BT EENRIOH EH“@/AZ&E‘J%E,.\W% ED LD RRIECIESNTIFF SN D &)
% | KERAE DO BIERIHEH] & ) O BLRD b | KEFRIEE LIS Z D & < G B S & fIfl o
JEPHIZ R D2 > TIR<S ot L7 mim%ﬁaéhfw

3. WHRYLOBEASM: & FPYLRE OB EAEDAE B

(1) AFAEBUE DLl e O 1 7 ¢ BaEE O FFAM HLik

KIEE/ EEE EUyE! H AL

1) PEENEL TRITNER BT, 1) PBEESFEL TRIFUIZR ST, | 1) EIESEA TRITUTR ST
2) BEDEEA SIS (BERIC © |2) BE A EE A REE TEEM L72 | 2) 5 AR 3 4 pHAR A L2 i 1
HEE) A L iude b en FIUZZ 5720,
3) ldilution by blurring (GE[EIZHI[3) [dilution by blurring] & |3) ESCITHRELTWLARNA,
BRI & Ee) | & Tdilution by| [dilution by tarnishment] +4 |HIFIfiFIR T - S>DFHROWFH
tarnishment” IV & HHE P DAL baEde

FERICHFUEZ 7263 2 & ONGE | EEICHRIbZ b7 b3 2 & O | ik LB GEim)

WEAREE CKIE) , BENITAEDS M EE (G | SEREDS 2

i)
R SR CRENZANOFEHE!) | | A FRIE ISR OB R72 L AHUYC B R OB R L
HEET R L

HO Sy N TRBUBS] & U COERE & 2 oBERRH (1) ) MM PERBORTE, 505, 61-122H (2018) | FiEH
AN TRBUBH & U CORERIL & = oBIENFE (2) ) MM PBEREOR 7%, 5175, 197-271H (2018)

m Tfl:m%lﬁitiﬁ%Z%%liﬁﬁ BiL, FLA4RMEORIIT A3 LT IR IESG S IEEFE2RFE1E D B U3 B OBEIR
X DIRFE S/ HITEOIFEN FEEFR O %, KEEHES TED D IEY AR B H 2 < ERICA L Bk S - th Ao K4,
. PR OR— Xi*ﬁh&';é‘b@%fﬁﬂ%\ XTI HDHOEMHH L7 & IRGE & OEAT ST, it LT
ft AR OB 04 A BET 21781 LHELTWD,

12 EC Directive 5(2)

U3 2% . HOORMERTE L TIMADOFELRERERRER A LIIFEO b OEFEH L, XX 0P Mm%
ERERUI-EMEEEL, 5L, EELA LIIBIHELODIZEBRL, WL, @MAL, & LFERERE
il U TR 5174,

415 U.S.C. § 1125(c) (2) Definitions :

(A) For purposes of paragraph (1), a mark is famous if it is widely recognized by the general consuming

7

v
7l

E- )
5]

i

public of the United States as a designation of source of the goods or services of the mark’ s owner.
In determining whether a mark possesses the requisite degree of recognition, the court may consider
all relevant factors, including the following:

(i) The duration, extent, and geographic reach of advertising and publicity of the mark, whether
advertised or publicized by the owner or third parties.

(ii) The amount, volume, and geographic extent of sales of goods or services offered under the mark.

(iii) The extent of actual recognition of the mark.

(iv) Whether the mark was registered under the Act of March 3, 1881, or the Act of February 20, 1905,
or on the principal register.



ABRAL OB E TTE &6 & | IELRBEERH 256 GERICR| FIASEIR R
LD, EHIFEIR)

A REL, WTN b AREOZIERE 25T TEB Y . RILES IZEHE T OE W IEE
TH, FREEKENTEEREDITRVEFMEL TH v, BAEFHINZIEARILIC X
HIREITHT HMEHEN 2,

(2) FBRLIC LA EEOBENZS T CHATLIZ ENTEE1?

(1) KED20034EDMosel ey Tk

KETIHE, AR LRI HE 2w AT 2812, Ak £ (1ikelihood of dilution)
DNLFEET TIEH5r TR & &3, EBROREIEOAFYLIZ XV pbtEOME /128K~ LT
PERFRENIEA LTz &\ ) A NGE L2 T HUE e 500 8 ) 2D\ T, EIERRECHIFT O
M CERB DTV, ERARACREiE TR, TARIENAE LT % (causes dilution) )
ZEEFMELTWAIETT, fPULOBZNICET AERN 2o TenbThbH, &2
AN, KE OIS EEHIFTIL. 20034 DMoseleyHl ¢, HIARILLG ILE A BT 5
2%, mRfboBENEBA T, ERICEIEOMIRN AL W I mE TIEFELRITH
ER RN EHR L, ZOX RIS D&, N a T ¢ PN H AL D ATREMEIZIE
WICRELS ol nH Z R TE B,

(B) For purposes of paragraph (1), “dilution by blurring” is association arising from the similarity
between a mark or trade name and a famous mark that impairs the distinctiveness of the famous mark.
In determining whether a mark or trade name is likely to cause dilution by blurring, the court may
consider all relevant factors, including the following:

(i) The degree of similarity between the mark or trade name and the famous mark.

(ii) The degree of inherent or acquired distinctiveness of the famous mark.

(iii) The extent to which the owner of the famous mark is engaging in substantially exclusive use of the
mark.

(iv) The degree of recognition of the famous mark.

(v) Whether the user of the mark or trade name intended to create an association with the famous mark.

(vi) Any actual association between the mark or trade name and the famous mark.

(C) For purposes of paragraph (1), “dilution by tarnishment” 1is association arising from the similarity
between a mark or trade name and a famous mark that harms the reputation of the famous mark.

5 Moseley v. V Secret Catalogue, Inc., 537 U.S. 418 (2003).



(i ) AFEONHDOAER

20064F, KENTIELIEIZ L VY, MoseleyRiIZR 7225, #ELEUIT, BARDEEARLT

Wb, CJEUNIE TEBROAIYL) OFRIZEIR Uz, Z ORI, BN OF 4 72 iR R |2 &
STHEE R DAHEMES H 51, MEAEBY IRE b AR E L R 104 5 2 B S
D174 EWEMICHE L TRV, ST EOBEORREM 1 TITE Y . BARRZ501 1
DB OFERZER L TN D SRS D, #EOHHIF & AR O BARE 7ofE RO EEL
HINZAFAET 27>, £ DL 5 7R ATREMEDRD TR E WG HIZR> TRO TV D,

(3) AHUEsEHLE OAH A i

EXLREO NN BT L IZONWTHIULEFELZRD TH, KENETEA3SE () (3) LEEOD
RIEBEG IEVEMAT 150215, AXXOREBERBEARIT T, SnT ¢ OEAE, FlshaEH
BT HIENTELAREERH D, 2E L, @EII N aT 4 ZHEICHRL TG
DO, EIKEEES BT ESNRZ LW HEFEL | W OBEDE S ARG
LEMRIZH D Z LD T HHAT I KREFIEEICHARIbOREFHO—>2 L LTHR
SN T 4 BT HIENTEHHEBETHD Z Enbnd ™,

HARDORIEBFL LB, 198D K 51Tk~ R AN EF AT 22309 28 H O FiIs %
BELTWRNL S, IFLoOMRIKIC L 2R2F (25) 1T 20 TiEpisheE A E 2% (T Tk
53, 25DOFRMFOMREN L TORBEINLIBDEEZX HbILD, EUTHECHERS (2) @
HFHRILREREOTED HIEY 72 AE (due cause) MFEET ALEITHREINS, LML,
ZZTCo NEYZREE] S, AROFEOHBERTINOEH L TWEGERe., 74X
DIFAEZR & IEFITHINI 2RI D HD, RS TH 0 LEBEZ 6N TE D™ iR

16 OKREFR AT, 20064712, 1E020034FE DMoseley iR T, EE#HIFT R LIS 28 L, FAMIEOREICET 2
HIFR KR PERR T 00 [ Ok D BRI ST 3 2 NA T, SFRPEA TR I EER 2 Rk L 2 ha @ik S
T, 2006fF10H6E M OHifTT 25 Z LI LD, T2 Bl o THEZRIE LT,

T Intel v. Intelmark (C-252/07, 11.27.2008)

18 Stylianos Malliaris, Protecting Famous Trademarks: Comparative Analysis of US and EU Diverging Approaches
—The Battle Between Legislatures and the Judiciary. Who is the Ultimate Judge? 9 Chi. —Kent J. Intell.
Prop. 45 (2010). at 14.

WY D v SERCHIFT 20034E12 4 17TH 520027773700 HIPE, TABULAAZ T D 7o iiE, B EIRIfERO 5
AETZT TR T, MBI OB LV D BARR RN EBINICAAET 500, £ TRVWELTH, £D L5
IRAREMEAME D TR E WA TRITNIERLZRWVE DT, ENSRT A F—DNN R AR—DpdsMEREND 2 LITk
| RS O PERE DB 04 B IR AE T D WE O RREHESS. ZEDOBENO R RFFICON TN A D EIE
HILAES LTV RV EHIT LTz,

20 s E O RNERMAT B HEATIE. KEO 7 =27 2 —2ICKHGT 2 FHEFIR L THIET 5 2 &2 <, aiElNR—RELED
RET, ZOPNBEER T O THD, ZOFEEZBEMT 2ITHZY . HHERIAMLOE VR Z A 7%, s
T2 KERERICHIR SN FRRRY 2 G A (descriptive use) &, HRINES/N 0T 4 HREROEREMH LT 52 &
MTEDHELTWD,

2L Ulrich Hildebrandt, Trade Mark Law in Europe: Case Law of the Court of Justice of the European Union,
Kluwer Law International (2016 3rd ed.) p214-217.



DT 4 ORI, ZOFRAOEAZZITHZENTELr—2A2THET LT ENEL
W, 72720, 20154F ORRINER SRR OFISC21 Tl [RaiEMEs 13, ERARIIED AR,
o, IEERERZT RN 52 6N _XETIE W] L LAaRG, [EIFRBOBD
TOH=FIC L DPEOMEHIT, ZHAFERC T3 K OPESEEENC I T 2 EE B T
STWHRY, RIERLDTHDHEHRRINLINETHDH] LEEFLTWDS, £/, 2D
HANT, EAMELBH, FICKRAEOBRZEET L L0ICHAINLIRELLES L TW
%, ZOMHEIX, EUROIMBEOFEELED SO T 4 DT =T 22— ADHFH O FEHEDFEIRIC
WEBLEEZDLOLETHRENTNDE,

4. NuT 4 FEREOFRIC K SR FICBIES 261 DER K ULk

(1) FBIEIC & D RFICET DHBIO K FE 27086

BFRZAECSERNWI LR TH D08, MRFEEEOBA )04 F 23 5/ 07 1
PIEDOFFARMHZIRET D Z Lid, SHITE LY, FHIENRIUCET 207 1 L
a7 4 DG, EOHBIZLDHRIEOBINSL ) I T T 47 « 72T 2—RITL
BHEINE ORI D=V RNER SN TN D,

(1) ARSI E (FTDA) HlELLRTOMIEIS K 2 AL OFEE B

(a) Chemical Corp.of America v.Anheuser—Busch, Inc. Z{f:'*

Ji % (Anheuser-Busch) [FBudweiser B —/ /L& k58 L, [Where there’ s life... there’s
Bud] & WO IRET L—X A RHEEEH L TE TR Y | g 138 ks 23 & 2 IKOEIRA 4 ik
72 L. [Where there’s life...there’ s bugs] EWIHIRETZ7 L —XZEH L7, —F TH
DR L RS SEEER L e FRC BV T, SEhIKEEGER AT I, R 7 L— XBERITRA
BT DIEFEAEWICHEL TS E LSOO, JFEKOHEE O WICIEFH R G

122 Regulation (EU) No.2015/2424 of the European Parliament and of the Council of December 16, 2015
(Recitals21) ~. Furthermore, the proprietor should not be entitled to prevent the fair and honest use of
the EU trade mark for the purpose of identifying or referring to the goods or services as those of the
proprietor. Use of a trade mark by third parties to draw the consumer’s attention to the resale of genuine
goods that were originally sold by or with the consent of the proprietor of the EU trade mark in the Union
should be considered as being fair as long as it is at the same time in accordance with honest practices
in industrial and commercial matters. Use of a trade mark by third parties for the purpose of artistic
expression should be considered as being fair as long as it is at the same time in accordance with honest
practices in industrial and commercial matters. Furthermore, this Regulation should be applied in a way
that ensures full respect for fundamental rights and freedoms, and in particular the freedom of expression.

123 Jacques Sabine (2016) Parody Exception: Why trademark owners should get the joke. European Intellectual
Property Review, 38 (8), P6, P22.

121 306F. 2d 433 (5th Cir. 1962).



DTHY | RFEDOAREVII RV, JRERREDOE LB 2T THRELTE L An—
T DMfEEZFRIESELBT DD LWL, #EOPEREZ AL,

(b) Z OMIZHPillsbury Co.v. Milky Way Productions, Inc. B2 #fIFTIX. ZE48

FIIAES TRV S DD 5 OIT 23RS O 2 L OFEH & RS O bR O /) %
BET 2174 THDH L LT, ¥a—U 7 MOmBIEREIE (Anti-dilution statute) |Zi&
9 5 &M L7=, Dallas Cowboys Cheerleaders Inc.v. Pussycat Cinema, Ltd. Z{-'*
Tl AV MRETCENADYHERZ T AN TR —A F—LDFT V—F—DRIE LT
42 TDebbie Does Dallas) & FEMICKIEZE THE L2 Z &2, A ORGIEZ AR
fbEE7- Ll Sz, EITREOBIERBEICESSHMZ TR LIZbOD, b
7273 o 77, Deere & Co. v. MID Products Inc. " CliL. BHOMEH~DOMLEZHL 7=
O A T PR & JBU L TR IS L2 FRICE TRk zi80o T %,

(i) PHSERISUTIEREIER S 1 7 o R O 5315 M OFE RS SERY A 0 BIE ki

KEOHWBIZEET 2EABITIE, PGEMUIFERFEN LSt o L TREENSmo A
HOFPHNREMNIHR SN TWD R, BEENRENTH> THRIAKNERDOERNH
LA, B REFEAENTONA TS, MFYRICE D KFERICOWTIL, EENF ALY
[ZEESNWT BEEFRIEA) DNA<HEA I TS, £D%, Mattel, Inc. v. MCA Records,
Inc. IR CRAZER K OFERGERIRIADNE ST 5 7 — AT OW T, IEREENR S DTSy
LU CIEPEZEM 2 OB LR SN2, F72. Z OHRIL, Hoffman v. Capital Cities
/ ABC, Inc.¥R™ZFIH LT, Simlc FEEEI0REEZ#E 25 H D] (more than propose
a commercial transaction) N AL, BIFEFIGORELSZITALH LT, £D
%, W< OPOHRS ZOR CHBIZSIA LTV, —F, ¥—F v k&l oltDOiGHE
D4 b AU OFEHM DG L IFRFHTEE I D0, FlxIE, KESUEOGE L o7
~v— 7 ZMHLERBIL, bEVHLA TV RN —27 2 LA —TFORBL LD &
EFLIRIZ K DREED IR E 2 AR & 51,

125215 U.S.P.Q. (BNA) 124 (N.D.Ga. 1981).

126 604F. 2d 205 (2nd Cir. 1979).

2T 41 F. 3d 39 (2d Cir. 1994).

128 Mattel, Inc. v. MCA Records, Inc. 296 F.3d 894 (9th Cir. 2002) .

129 Hoffman v. Capital Cities / ABC, Inc. 255 F.3d 1180 (9th Cir. 2001).

130 Mattel v. Walking Mountain Productions, 353 F.3d 792, 796 (9th Cir. 2003).



(iii) F=MTRBUPE S DR D N1 T ¢

PSRN T A (s 72 EE A L C E T oKE O, FESZEEHFEOREE N
27 412 LT, MOARORMITFIH L72CLiffs NotesHHfE™h b2, SCHM. H35
FREUCBHE T APEEOERHIZ OV o7 7a—F %275 L T 5A, Rogers v. Grimaldi
FARP TR, T—xpic, FEBFICLDBERZILT 2085805, REOHBIZE DA
% BEIDGEITIRY (T DB EINR R E I E A S D IR 5 R&E TH Y |
O/ NREE DO ZH9 72 BN 2 T 72 63, QAT UINEIZOW T, BIRIIICEAR
4 U (explicitly misleading) SHTWARWEEAIZIX, T bET@EA IRV &
L7z, ZOXHEIT, vy —X+ 7 AL (Rogers Test) RIS, TD%EH Z DREAED
W ST BB Z < e TV D1

(iv) et o K [E DB 1) Jo O A HER BT D 52288

AFAEELIE DB RIT, S0 T 1 BBPIR SN7220164F O RAB Lk EYE (FDRA) LA
el T SN RFHNETH ALouis Vuitton Malletier S.A. v. Haute Diggity Dog''& .
%89 AHMy Other BagZi{4:. Starbucks Corp. v. Wolfe’ s Borough Coffee Inc.'® 72 & T
IE. FEERICHFTRRE LTHEASNDEE TH 72T b b T, EbAEIILZ
NuT 4 O%E, HRILICEDEENORBEINDG I ENH LI ERHLNICINT, —
J7. Louis Vuitton Malletier, S.A. v. Hyundai Motor Am. "™S/A&E=E{FD X Hilc\eTF 4
DEMRPAALRGEIL, A TUbHPLIC LI 2BERBTEINDLIZEbH D, —F. FMA
MESRAY (ECHR) 105513, RELOBEMHAREL TRV . WIN AT (European Court of
Human Rights : ECTHR) 728/30 7 ¢ B2 ETRILDOBHH & Simo B H &2 EHL 5 IR
ZTFL TS, E£7o, 2016FOHEHAOFIL21E, a7 1 OFLFPZ2 0 < D REIZS
WTHEREEZ LT OTEE L o TNDH L) TH D,

B1 C1iffs Notes, Inc. v. Bantam Doubleday Dell Publishing Group, Inc., 886 F.2d 490 (2d Cir. 1989).

132 Rogers v. Grimaldi, 875 F.2d 994 (2d Cir. 1989).

B 1)) A< AR DOILE TEOT VA &/ 15 ¢ il L7-Yankee Publishing Inc. v. News America Publishing
Inc., 809 F. Supp. 267 (S.D.N.Y. 1992), 2) RE[OF CTIEEZ R W34 (AR—YRTOHBREEEIMEH L
FZ : ETW Corp. v. Jireh Pub., Inc., 332 F.3d 915 (6th Cir. 2003), 3) KFEDZ =7 3 —ALITOWTHEMEIZ
A U725 (Univ. of Ala. Bd. of Trs. v. New Life Art, Inc., 683 F.3d 1266 (11th Cir. 2012).

3% Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC. 507 F.3d 252 (4th Cir. 2007).

135 736 F.3d 198 (2d Cir. 2013).

136 No. 10-CV-1611 (PKC), 2012 WL 1022247 (S.D.N.Y. Mar. 22, 2012).



(2) FHRAIC X A REOEAS & B L 7= 5 BB 72 F4  Lhig

(i) Louis Vuitton Malletier, S.A. v. My Other Bag'

(a) FFERELR

Ny 7 EWESHOMy Other Bag, Inc. (LAF Tgkf. MOBJ) &, FAimiZiE. MY OTHER
BAG] W) EHELZ . &9 — S DOMEIZIILouis Vuitton, Chanel, Fendi® X 9 R2EF 4727 W
A F =TT FefREFETIN Yy VZ2BBASEIXMENEENTWAHADO/Ny 7 (F— kAN
v 7)) HEEUWELCTIRGE LTm, ZHUCH LTA vy btk (BAF TJEA, LV)) A320144E6
A= o — 3 — 7 MR 7 Fep PR F R A 28 Uiz, HOFECHIFTIX20164F1 A
16 H f1F TMOB#E: D/~ RN Z OHIRNIS IR D/ 0 7 ¢ ORREIFINCEE S L TH D |
AT 4 FoOREEEEZRE TS, AFYLSEL bRV EWVWI B TLA Y
A N OFERZFEH L2, EFLO X5 Ao FEHHIR TR AP O SRR (2016412
H22H) % T, KEHESEHIC LGS S CRiEmE L,

(b) YERE OB D4

1) LVEEIE, MOB#:D h— "Ny ZIZER SRS OREEN ST 4 12X 5720, FR
EBENDRET S [T=T7a—2 ] & LT, HFEHIRRR- 2H % LTz & iadH
L7z,

2) MOBtENLV~—7 & THf#&/R] L LTHEHALTWD Z &6 MOBFEIZIZ Y =7 22— R
DAPULARE L Z T BN 2N E FiR LT,

(c) fROEE

FT BT, e T ¢ OERPRBESICTHEIIZER L T\ Lo IcE b,

(e F L IZREBICFE L oD A v —V Rz AUERD D, MOB?‘i@/\y?‘ai\
ERICENEFITT D, WVHEOT A N RNy T HEHSNSE I ICE T2 L L biT
LVEHEDT T v RA A=V BEE T B Ol L8O E % [My other bagl &
YA —H L EIRITMHEHT S, MOBFED h— F/Ny ZRLVEED N RNy 7 TIERN
BIRZDBDTH D, LVEEDERIRA A —ITT B ICHRNZE B <, LVARIS - 2 58
ZELTH, FELERaT TR EIFHRTERY, 2T 4 EiEE. BebIZZD
PEDA A=V D HHICHBESE, Z0EEZ L TND, ST 1 IRaERAHME
B L 7o B AR 70 A A=V O F ERMEO RHU 2R\ EZPET D52 LICKVEDLLEIETH
HEVWIEROEY . VD @RI A A —T D0 T ¢ (ZRERMEDAD 50TV HMOBRY

157 16-241-cv (2nd Cir., Dec. 22, 2016) (summary affirmance of 156 F. Supp. 3d 425 S.D.N.Y. 2016).



DL D TH D,

5 AT MOBFHED MRS —LVA7Z 1 Tl B2 REfk 7 7 2 RO ANV RNy 7D & —
FEIZEED b — ~ Ny 7 & r5E U, i S 5 OO I T O 3272 KR Td 5 [My other
bagl N7V > R ENTWD O TIRFEIOAREMIL A<, HATFRRE LTOMREZET HZ &
EEBETL, REOFRITITEEN <, L > TLVAEO BT A7 R L D F iR Ikt
LT, MOBfEIZxt 4 D Mg A IR 2 R4 ) &Rk LTz,

fEJR. MY OTHER BAGD/Nw 7% [Z DR 7Tl WELOM DN~ 77 (MY OTHER BAG)
IV A T4 R DN RNy 7T THD ] EWVWHTLEE (joke) ZEATEY, FEOTHA
VERBET S LRGSO T T 2 KA A — U0 b BT H L, MY OTHER BAGOD /N
v TINRE DN F‘/*‘y&“f\ L7V E W) BRARZAD Z LT - T, BHCpEmE 5

AT B0, FEOERELZ AW -7y —A2THDHE LT, #EimMIIMY OTHER BAGOD
A/ﬁi\,i?%_ﬂﬁéﬂm74@m%m_&é?é EnD, FHRIATAIZEES L
W SR E LT,

(i) BEEDONA T 4 Fov. Feo T g R a v 0T ¢ Fp

(a) FEEAFK

WERKESHEY - 7oA A2 a v TR2016F4H MO U —HF—7 v a VRO EC
AT 4 b, Uy R, T — LR E3OF LNy TR 0T I LT A v
70 2 MEREE L CAFL, MY OTHER BAG) & E 7o/ & 72 Ai DR —F 12 AT i -
e L& 2 A, FENRBHOEMOELRE CToH HLV Monogram & FiLl L 7~ 15 & % ff
L. REBSHIEECER LTS ETERELT, #HED 7 v g R oRE - IRFE%ED
RO EBERME AR Uiz, 51X, KEOT LI T ARy XAy T T T
R-Td& HMY OTHER BAG INC. (LLFMOBfL) L EM72T At AN EF/ATHL TR
—a B E LT, ZOFEFED7 va VR EBRSE LTS T, REBRSRLA FICE
T HERNRNETELT, BEHEOTY A oML, @fkih OB 52T
A =T &iADT"aT ¢ 8L TH O AIERERG I OBEITICK LTE LT, Akt
BOWMAZZ T o 2n s FiR L,

(b)%%%ﬁm
. EOERERMANEOSIER TH L EA rn 2 & AR R IETE2% 0 BIZ
%6<ﬁﬂ&ﬁ%%<%%hﬁ%éﬂ§ﬁ\&@%@%%kbfﬁ%%@%ﬁ%%?éﬁ

B8 o e i 5 EEI T, 20184E10 H4 H BE520160 536473, NIEBIFITAH D72 F,
9 RIS ILE25R1E (F %) BITEXKTLINE I DL ERITRST20, THUIRERFITE O—MRSEO MM & FF
OlbO b EEMICRTHRETIHERH D720, 2 TOHRBFITIEKT L2 LT 5,



A, Bl ORI RS OFL RIEE OB L DREFITEE YT D0 E D
B REOIREM A N0 T ¢ ORI E L CTUAEZRBEEG EITIZ L TW7R0,
ABRAEIZ £ D 1REF DOBIS I RITEE G T 200G 072 ER I 2~ 72,

|

(c) BHFrOHROE S

a. RNIEFSIIREST RIS &, A DR & IRIF SE DT85 4T 5 @)D
W T OB EEHE A 4R U7 B el & 5 o o b RaRE oo (A BGR 0 T S 812 BE 9 B £ f)
B ESIH LR b, #EIC I D2EREOMAN, HTR R TORELE LTHEH S
LOTHDHZ EERDIZ, iz, BEZHELDENICHEEL T, W& ITEEREOER R E
IZEDBMELOFEEGRERDICL <, FEoSRE X, BEEAT. BElh%E, Bk
ENERHRY | MEINIEEOY A XEf[ER EEBETDH L, MR ORFO
ATREME (BEBIROIRF A2 B Te) 172w &l L7z,

b. HFULIZ L HIR5E L OB TIL, ZOHEDOBRE D, A4 I LR S - BEW% 5] )
EAFEITTZTERY LED T2 =074 1LZ2E U T, @R pHIs | ORT 2 M rd
L12DbLDTHLHZ L L, ZDOEAERMRHWENEL BET RS ER 2R LICE, R
HREE DT L BROVERR ) L AR DO R RN, T A B AFFAIOELEORIFIE, REEITE
FL LD ETHWEORK, HEMELONRA~OER LR EEREOERE 2 &2 RAH
BB L THIW 2 &, EEREOMEMIT, REEEOMEHELCH M THRE I DB
W5 IO T 2 E RO T, fEihERrOEI ) 2 85 S8 5 AL X 2 1REN K
S D &I LT

c. WHEOEZEDMHERN AT L ORI E LTT =7 22— RS T D0 ENCBIE L
T, WETA1ZRO2TIHREEMSE A LIRS N TR0, FHLE FEE2RAT D e T
AEREDORAWEMEDR AR L THY , tEN YRR BN U L7280, ZOF DR
EOFLBETROT T RA A=V EFAT 5720 Th 2 H03RBD L, A RIC
O L THDE, ENFET DL R ERD —HEEICEbA LB D L3R
ZRVWDOT, FfEONATT 4 L LTH T =7 22— RTS8, FRLIC L B EEDOHFIS
KFEUTFEY L7 & LT,

10 DR ROE ANE LIRS ORREE, RAROHEBE, HHAX A 7, FESOBEU K CBEEEOEER SIC L DHERD
FABROES, € L TREE OEE (FHAEXK) O8RS 2RE L THM L2 TR b2 (kE#200144H
10H E498 2250 Hik, &),

WSS L A A SRR R BRICH D b D TIEARL . THA IR D ZENTELTBRDPEEETH-ThH,
TN EIEOARER R EETL L S 25, BMPAROHIIFRROTOIERIN TS L2 HHE121E, EiRofEH
I, B E LTCOH L A S 7202 6 670 (U HIFT20004E12 A 26 A B 4598 h2743 MR Z2 S M),

1R L R ORFELWE R OB ORE | FUSEEE O OB ORRE, FUSEE ORI ORE,
NFEEDERELZHEBITEL L IRLTNENE I, i EEER & O CERBEICHENRH - 72008 5 D EREH
WCEE L CHIT 5,
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Kz ks T R0, KREOHPITRMEMEE LT e, ZORPITAE 70 & L Tiis
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V. a7 o FEROIERIHIANL & BRI BE Y S ik
1. RNa7 4 BREOENBREVICEIT ST e —F DEFEND
(1) a7 o EREM L2 e LTRO TN DN E 5
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THEETRESEEREMOEF L L TWD, HRKIC X 2R%F & BEL T, 20064-CK1E
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oLl HRLICLDRENOREBEIND, 72720, HIRRNREHTH- T
25T, HAKEEREHET S Z OBERPEARNREHICEENDI LD LML TH Y,
TR R E LTHER] S Tnd e T ¢ O%AIIRE SIS, PEERIER & pE2E
B, LK SN AW S TH D720, EFBROREENFIAEZEEE L, 2o
T A OHFRE EERET S 2 ERTEXRVEAIZIE, UL REGN BRI S0,

(2) J3IFT 47 « 77 22— ZADOELS & patEME Ao s
Na T 4 EEOME I, FBRAY (nomitive) ZRERICITVWOT, T4 AT VT T 47 -



Tx7a— 2080 b, KEOHBNE EROONTEL /) IS T 47 - 7272 —2R
D—HE LT, aT 4 OFFRZEETLZENARETH VD, T OIARN B 2=
ZEENGE CRE) T, FFRSN D D2 &b, BRINTIE N a T ¢ mSEBREICHLE
ENTIEWRWR, VX FT 47« 72T 2—AZHAORAEICEATEY ., 0L~
FANARETH LD EEZLND, ZHNICH LT, /I FTT 47« 727 2—R KT
HIEN T2 AN D THEEEDRER S TRV H AR EEEIZIBS W TE, PR
FZEDNWTHREBEZFIRT D ZENTE S, £70. FIEMITER S TWZRWBIER,
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