101

(“active inducement”)

(1989 )

26 )
1)

(essential element)

(2)(1) 25

) 27 (a) (c) 1)

27 )

(@)
(b)
(©)

Art.26. (Prohibition of indirect use of the invention)
(1) A Community patent shall also confer on its proprietor the right to prevent all third

-11 -




parties not having his consent from supplying or offering to supply within the territories of
the Contracting States a person, other than a party entitled to exploit the patented
invention, with means, relating to an essential element of that invention, for putting it into
effect therein, when the third party knows, or it is obvious in the circumstances, that
these means are suitable and intended for putting that invention into effect.

(2) Paragraph 1 shall not apply when the means are staple commercial products, except
when the third party induces the person supplied to commit acts prohibited by Article 25.

(3)Persons performing the acts referred to in Article 27 (a) to (c) shall not be considered to
be parties entitled to exploit the invention within the meaning of paragraph 1.

Art.27 (Limitation of the effects of the Community patent)

The rights conferred by a Community patent shall not extend to:

(a)acts done privately and for non-commercial purposes

(b)acts done for experimental purposes relating to the subject-matter of the patented

invention

(c)the extemporaneous preparation for individual cases in a pharmacy of a medicine in
accordance with a medical prescription nor acts concerning the medicine so prepared

1973 4 9
30
@)

(a)
(b)

(231 (a) () 1)

31

(a)
(b)
(©

(1981 )
30 (1) (b)

10
1)
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(1)
(2)
3)
4) (6

§ 10 Mittelbare Patentverletzung.

(1) Das Patent hat ferner die Wirkung, dal3 es jedem Dritten verboten ist, ohne
Zustimmung des Patentinhabers im Geltungsbereich dieses Gesetzes anderen als zur
Benutzung der patentierten Erfindung berechtigten Personen Mittel, die sich auf ein
wesentliches Element der Erfindung beziehen, zur Benutzung der Erfindung im
Geltungsbereich dieses Gesetzes anzubieten oder zu liefern, wenn der Dritte weil3 oder
es auf Grund der Umsténde offensichtlich ist, dal3 diese Mittel dazu geeignet und
bestimmt sind, fur die Benutzung der Erfindung verwendet zu werden.

(2) Absatz 1 ist nicht anzuwenden, wenn es sich bei den Mitteln um allgemein im Handel
erhaltliche Erzeugnisse handelt, es sei denn, dal3 der Dritte den Belieferten bewu(3t
veranlalfdt, in einer nach 8§ 9 Satz 2 verbotenen Weise zu handeln.

(3) Personen, die die in 8§ 11 Nr. 1 bis 3 genannten Handlungen vornehmen, gelten im
Sinne des Absatzes 1 nicht als Personen, die zur Benutzung der Erfindung berechtigt
sind.

§ 11 Ausnahmen von der Wirkung des Patents.

Die Wirkung des Patents erstreckt sich nicht auf

(1)Handlungen, die im privaten Bereich zu nichtgewerblichen Zwecken vorgenommen
werden;

(2)Handlungen zu Versuchszwecken, die sich auf den Gegenstand der patentierten
Erfindung beziehen;

(3)die unmittelbare Einzelzubereitung von Arzneimitteln in Apotheken auf Grund arztlicher
Verordnung sowie auf Handlungen, welche die auf diese Weise zubereiteten Arzneimittel
betreffen;

(4) (6)

@8]

1928
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(2)1981

1) "
)

3)
1) 1)
(2 active
inducement
3)
(4)

“contributory infringement" "active inducement"” 271 (b)
"sale of component" 271  (c)

271 (b)"Active Inducement”

(c)"Sale of Component”
(combination or composition)
(material)
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(a material part)
(adapted)

(1)

)

(b) Whoever actively induces infringement of a patent shall be liable as an infringer.

(c) Whoever offers to sell or sells within the United States or imports into the United States
a component of a patented machine, manufacture, combination or composition, or a
material or apparatus for use in practicing a patented process, constituting a material
part of the invention, knowing the same to be especially made or especially adapted for
use in an infringement of such patent, and not a staple article or commaodity of commerce
suitable for substantial noninfringing use, shall be liable as a contributory infringer.

(1) Whoever without authority supplies or causes to be supplied in or from the United
States all or a substantial portion of the components of a patented invention, where such
components are uncombined in whole or in part, in such manner as to actively induce the
combination of such components outside of the United States in a manner that would
infringe the patent if such combination occurred within the United States, shall be liable
as an infringer.

(2) Whoever without authority supplies or causes to be supplied in or from the United
States any component of a patented invention that is especially made or especially
adapted for use in the invention and not a staple article or commodity of commerce
suitable for substantial noninfringing use, where such component is uncombined in
whole or in part, knowing that such component is so made or adapted and intending that
such component will be combined outside of the United States in a manner that would
infringe the patent if such combination occurred within the United States, shall be liable
as an infringer.
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271

(2)1952

(Molinaro v Fannon Corp., CAFC 1984, 223 USPQ 706)( )

( )1984 271 (f)

271  (c)

271

"active inducement"

10

( )"active inducement”(

(1)
)

active inducement

271

)

(b)

(©)
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