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5.8. Post—published
documents

In the absence of any
tangible proof in the patent
specification  that the
claimed concept can be put
into practice,
post—published documents
can be used as evidence
whether the
merely disclosed at a

invention

general conceptual level
was indeed reproducible
without undue burden at the
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relevant filing date (T
994/95 and T 157/03). In T
1262/04, the board
considered that this
principle applied at least
to cases such as the one at
issue, where the technical
teaching as disclosed in the
application was credible.
In T 1205/07, the
post—published documents
were considered, as the
evidence they provided was
not aimed at “curing” any
alleged insufficiency of
disclosure, but rather at
confirming the teachings of
the application. See also T
1547/08.

If a disclosure is seriously
insufficient in that it
provides no guidance for
performing a particular
aspect of the invention, a
reference to later
documents showing how such
performance was
accomplished at a later date
is manifestly incapable of
curing the insufficiency (T
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principle, be shown to exist
at the effective date of a
patent. If the description
of the patent specification
provides no more than a
vague indication of a
possible medical use for a
chemical compound yet to be
identified, later more
detailed evidence cannot be
used to remedy the
fundamental insufficiency
of disclosure of such
subject-matter (T 609/02).
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6.2 Level of disclosure
requirement for medical use

According to T 609/02,
showing a pharmaceutical
effect in vitro may be
sufficient if for the skilled
person this observed effect
directly and unambiguously
reflects such a therapeutic
application (T 241/95, OJ
2001, 103, see also T 158/96)
or, as decision T 158/96 also
put it, if there is a "clear and

accepted established
relationship" between the
shown physiological

activities and the disease.
Once this evidence s
available from the patent
application, then
post-published  (so-called)
expert evidence (if any) may
be taken into account, but
only to back-up the findings
in the patent application in
relation to the use of the
ingredient as a
pharmaceutical, and not to
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