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Recommendation

The American Chamber of Commerce in Japan
(ACCJ) urges the Diet to enact a revision

to Article 35 of the Patent Law, based on a
recommendation from the Patent System
Subcommittee of METI’s Industrial Restructuring
Council, to accord greater legal weight to
agreements between employers and employees
when determining the “reasonable remuneration”
to be paid for an employee’s invention.

Issues

Employees, employers, and the Japanese
economy are best served by a regulated, well-
defined employment compensation system. In
the end, none of the parties involved benefits
from a system that requires litigation to settle
disputes about compensation. Such a litigious
system creates uncertainty and unpredictability,
and also undermines the strong employer-
employee relationship that is vital to
encouraging innovation and invention in Japan.

Article 35 of Japan’s current Patent Law
grants employees the right to “reasonable
remuneration” for their inventions. The article
states that the profits the company will

make from an invention and the company’s
contribution to the making of the invention
should be considered in determining the
amount of compensation paid. Accordingly,
most Japanese corporations have devised work
rules, collective bargaining agreements and/or
individual agreements in which the company
agrees to pay reasonable remuneration for
employee inventions. Companies strive

to devise work rules or agreements on
remuneration for employee inventions, which
balance the risks that employers take in
funding R&D and paying for patent applications,
against the risks that employees take in
agreeing to forego the future ability to obtain
possibly greater remuneration in exchange

for a pre-determined, certain amount of
remuneration without risk.

However, recent rulings—by the Tokyo High
Court in the Olympus case in May 2001, and by
the Tokyo District Court in the earlier Hitachi
case—seemed to assign little legal weight to
work rules or agreements made between the
employer and employee, or to the amount of
remuneration set by the employer. Rather,
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the courts have focused on whether the
remuneration was reasonable, without ever
providing definite guidance for determining
whether the process resulting in a certain level
of compensation is reasonable.

As a result, the current system does not
provide dependable benchmarks for this

type of compensation. The current system
also disregards the fact that corporations in
most industries engage in R&D as a collective
effort, with researchers joining and leaving
the teams during the life of R&D projects. The
uncertainty of the current system discourages
both Japanese and foreign corporations
seeking to start or maintain R&D activities

in Japan. Foreign companies will think twice
before committing to substantial R&D projects
in Japan, either on their own or in joint
development projects with Japanese companies.
This reluctance further contributes to the
hollowing out of the Japanese labor market.

Moreover, these uncertainties result in
imbalances with the inventor compensation
systems in other countries, which may put

off corporations looking to establish patent
protection for important innovations

in Japan. Legislative reform is needed to
establish a consistent, secure system that

both employees and employers can rely upon
without resorting to judicial scrutiny on a case-
by-case basis.

We believe that a consistent system can be
established only by according greater legal

weight to valid work rules and agreements
between employers and employees, which shall
be considered reasonable as a matter of course
(except when an unreasonable process resulted in
such work rules and agreements, such as in cases
of fraud or duress). “Reasonable remuneration”
should not be an elusive concept subject to
variable interpretation by the courts. Therefore,
we strongly recommend that Article 35 be revised
to require the courts to defer to employer-
employee compensation regulations, contracts
and agreements when determining the reasonable
remuneration for an employee’s invention.
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