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2R 2SN CEPHSNTODHAITIE, ZOAFHEEZHRL TS,

AHTH D,
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BEZT, BT 5 2 L AR EM L, FRICE A ITREFHEMT Gzt L
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B : FHAOFEM UTE OHEFITES TITONI b D THHZ &
C : FBHOEREIIEREIMT > T b &b EFHEOFHFIINEDL LD THDHZ &,
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512, [WEZ2 X TOW ] LIid, BRI TRIA ST 2 72 OB I AT
RDED LRSI D—HEOITAEER L, ZIUIIAB OB HCRIEOMEREN G
%o WU i) 2R D1T4OR L LT, THRUEOA, BRiEDOFRE. B
TR OFfRG, B - S - Y —)L - EOBYE, HE S MOV BIORTERH D, U
Haz U, FREOIEINCEEDS S RLICBHR T 250 TE BRY L LT 500 BARA) 72
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WA LEREHTH D, OWTHNTHY T 5 b O TRITIUEZR B0,

SO SAE A OFPHOSNFEIZITLL FORHLE VWD Z LR TE 5, 72720, BEBEIL
AL BT 2 ks 72 B2 D TR, REFFAE DIERRALE S, BHEIC
AL DUV T OHIBN BT 2 S ARBROFR# 2 52 2 b DT LR, Eo, BB
BERED AR EIH T A ISR ENHIBR S 720, SRIIRERAICE S MM RS
FRAEICHE S TITOND Z L &7 D,

Sl e TR D EIC L0 2 SN OEAIFEIH 2 e 512 7= > T, BIED
FHET BADS, FRrHREEEOIME, MEEOEFEL S LT-BlXEZR, el ke
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R 28, BRAETIHEELEESICOWT, £/ SR IENT 578
IFERIER S A DA Z TP —EZBFIA SN TR, BEICISW CEEORIES 5 %
SR OMBEEHBAL IEEVY,

BB B HAPTIC TR T D AREAN D 2 W NEEZEBRIC L0 FERES AV RIFIATEAIZ & -
T, AELEFAOVERR AACIES B 2R 35 2 & 75“(%‘:\“\ jiiz#ﬁlu:“ﬂi\ ANIRREMLE L
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Bxfi128-1. XA 28 OEIERITY, UTORMICREXSTESVY,

(@) EEICBWTHA LAY TP —E R L QU AR o EksSe. HP, £t
&, FIAFIEZEHZBIRS 7280,

BBIES A DAY TP =R LS HIEED RN, BER L 0 25 = F I SRR
a4 2 & CRHLERONE LB AT AGEAT 5 2 LT 51080

(b) HEENTISUNTAGEREE A48k L T 2 REDZBEBI DR e, HP, Bhé, I
OWTHIEIRS IZE 0N,

BRI IESEAREALI09

7T« BALRSHIE TR —B 248 5 RIS HALHUG AT A (FUgEE )
HHan : (02)8919-3866

EHEIZHAZ L 0 B2 5, HPEHRLO,
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© BIzIE, Bz bD%, SEEOTHLE U THRE L72WEE, EO & 5 ITAGE]
FEEFATIUIRNTL X 97y F7o, ISHHASHTOWDHERHIUT, BRI
At LT 7280y,

BUE, RRCOAFENT Ko GV RE S 255 3ATOIL TR,

(d) Bz, BEHEEZRE Lg%, e AMEORTHLE U CTHRE LIWGE, Eo X
INZAFERE ZFIATIULEVWTL X 90 F20 LL<FH S TW D FIERHIUL,
BRI L T2 &,

BIE, BIRLONGENT & » CRHIWVE RE T D EBIIATOIL TRV, ZoRE L%
SR LB 2 NGEANITR L, BNFEAN L ZF D HEEEIZOWT, DNiFEORITE22T5
ZLEMNREETH D,

© EEOEES, BRI RART B 10, AR BURIIZ 20 X 512
FILCOBAMEAN T, ARSI 5 BT COMAR DL, ZOA
BX) LEblT, FIRLTIIESINY,

OETITFFETFRD A STV D B el FMED B biortE LER A R 720
PLEb, L TEIUT—ZO R BOHET 5 2 L 2L TR | SEli HMEORFIL A ek
THTRIL IFEAERIIDT TN EEbivs, LvL, BENZ, KE GeRAFER)
(ZHFET 5720, S OFHLE TR L7221 T iUTR 6720 e n s ZENH 0 | (L7058
T, FEENO BfFik e 7 —Z 7 E% | ARCATEADH I CRHLE U THER L2 Z &7
H5H EHET,

O EEOBZEN, SHEAMEOIHLEERT D700, XA LARAZ TP —E 2% B{RH)
IZEDEIIERA L TWDD0, ARINIZEED D WITEFEITO A HIUR,
ZDANFHEE AGERAIZREZET DN TR OBING & | Z OZEDEANI 38 (B,
B, BR) &b, FRL TSN,

INRIE NI EE LIIM RIS 220,

Part E : Jcft FIMERIE DRk

1% http://www. post. gov. tw/post/internet/down/index. html#1802 [Hf&7T 7 A H : 201143 A 17 H]
 http://tpd. judicial. gov. tw/?strulD=3&navID=18&contentID=37 [Hf&T 7/ AH : 201143 H 17 A]
U http://scd. judicial. gov. tw/civilO4. asp [Ff&T 7 AH 2011 4E3 H 16 H]
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% 29.

BEIZBUWTC, SCEFMEREIC DWW TOEREDFESD 5\ HENE 2ot
LTSI AR ENTWE LS, BB IFEVY,

2009 FFOFEFHTEIEMPER) THEARAEIERSE) (3JEEAMEIC OV T LUFORNEOUIE

ZYELTWD,

A ERMEORSE LT, [8hE) Rl bd, HGe), TIGeD R, MER . A

REDITALEODHZ L,

B : SEEAMEORG L LT, TIEOEHDORLR LT, MOEHLED L Z L,

EHE LTS,

Part A : Jofs FAMERI EE DA &

r4] Fq4>

X 1.

Sl FIMERIEE DOFIE L RSURAIF

(a) SEAEMIMEIZ BT DA, MRS

KAV RHESS 12 5 (Patent Law of Dec. 16, 1980, as last amended by Laws of Jul.

16 and Aug. 1998),

EAPESH

(DFFFAZ, HEERACRES KA Y T O3 %
Fehitn L TN AT RO 72 DI B Y
iz L QBT LT3 e &0,
WEENE, RN B H OFEONEDT-DIZ[F]
AU AD T35 U < IIEFESITIBNT
ZOFI AT DHER AT D, Z DOHER
R FEL L BITT HHEEICDR, M
FEET D 2 ENTE D, M SUTEORIE
FE DSREFFHRARTIC 2 DOFE A A NI B
L. 20, FEFME - S5 DRIADHE
RO L2355 T, B RORER & LT
ZOFAE ST, RIADEDOBIR%6
AU T4 B 2 551 SCOREI)E-> T
BHTHZ LT TERNY,
QFFTHITAE DB OV COMER & A
LTWAEETE, OICW ) HFER Tid2e< .
SEOHFADOHFEA N L 705, 72720, Z

12‘112

(1) A patent shall have no effect against a person who, at the
time of the filing of the application, had already begun to use
the invention in Germany, or had made the necessary
arrangements for so doing. Such person shall be entitled to
use the invention for the needs of his own business in his
own plant or workshops or the plant or workshops of others.
This right can only be inherited or transferred together with
the business. If the applicant or his predecessor in title has,
before applying for a patent, disclosed the invention to other
persons and reserved his rights in the event of a patent being
granted, a person learning of the invention as a result of
such disclosure cannot, under the provisions under the first
sentence, invoke measures which he has taken within six
months after the disclosure.

(2) If the patentee is entitled to a right of priority, the date of
the prior application shall be substituted for the date of the

application referred to in subsection (1). However, this

U http://www. jpo. go. jp/shiryou/s_sonota/fips/pdf/germany/tokkyo. pdf [Ff&7 7 AR 1201143 A 7

H]

U2 http://www. wipo. int/wipolex/en/text. jsp?file id=126259 [Ff&T 7 AH 201143 H 7 H]
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OIEIE, SMNEDERDIMNEHFEOEHER | provision shall not apply to nationals of a foreign country
TR L7 & X2, BRI BT 2FHAF7%% | which does not guarantee reciprocity in this respect, where
PREE L TW W EOERIZIE, @ 4172 | they claim the priority of a foreign application.

Uy,

(b) Jitif THRAIEEOFE B E
DX D TFRITI2 N,

Part B : SefEFERIEOBIE (—K)
R 2. EfEAMESIEOHE (|E)

BEE O FFERBEOMELEHAL &V, B, FIEORE., RUBADORED D
UVNTET NV & R o T ME DR OFEL N D)) L5, HEIAL 230 (bhrb7un
BAITIT. Db RNEEALTLEEN),

() Sl FMESIE OBRE

[t MRS OSTEER TR, AT R & Jefil FFE OBEA 7O 3mSR 5
WHEAIRET D L ZAIZH Y FEHABERIA L TV BB FOR R, XX, FEHAEFIHT
5 RN FREOWEIZ I > TREA S TO D REFOREHIZIENE S 77, R OV 473 1
BRIZ72 5 _E T3, 20O HAREDMUE S L D FRFHHEIC K-> TEZhC /e 5~ &
TIERNE NI EZITHESS D TH D, SERMEIC L > TRESNL DL, b T 55
EOFHUTHEFIZ L > THHF LIz A IRETH 5, ) 113

(b) BADRED DUNTET L & o =i
BRZ720,

Part C : S FMERIEOHEE ()
(1) RSB
M8, SefEFMENERD BB T2 D DERIEM K OV DFER
A VREFES 125 CUIZOM) TR DA FHERMEICOWT, Ex 0EH:LZ
DI DWW THEIBAL 72 &0,

[ RA Y RFRESR 12 RIS ZAUZ, SEEEDRO DD T2, LUFAWELL S b,
A EHOFA, KO
B : sMAOFER GEHD MEH])) IIFEROFENABRIAT S/ TWEZaHE ] (280
FHDHA P HER SN Z &

3 SR 18 AR T RS PE e R R A e s (e FMERIEE O FIvE 22 I BE9- 2 A )
BH MENEAGIRIRAEENFSERT 2007 4F 3 A K Y HisED,
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ZZC, [EE) UL TeER%E ] 13, N Y EN T ThiveSaicosi, JeE gD
YR E 72 V155 I ET A2 RETHDH, LT, R YVESNCI T AT
IZE TR, AL S5 Z ENTER, 207D, BET 2551 HFE S
DEMZ, A YERNTHEMORE, ., IREHELITo TORWAARESET, R VIZE
UNTHEM FED GRS HALZRV Y,

F7o, FEAERMERIELL, FRTEOTHIAREOHILE LT, PipeBronTns 2 L
BT RETh D, ML REE ORI OHRIT R EFIZ Hid, KA VI

BT DIEFEBITIE RN, A DHERNZKT 26 2 e+ 28RS, B TAER S 47
FIUTZR B2, LIeA> T R Y ORGP, SelEIMEDRSIEMHIOWTIE, EkE
RS TCE T,

ﬁﬂfiﬁ’)% BEHIPME, Jofl FME A g o AR AR U7 2efE U S Bh DO SEER O35
R IRE L CRRD TN D, D7, RA VI ElmA L, S A RGeS 57207 04
L, BAKOMRGEIZIRE U CEERMENSRS b3, Bz, KA VIENTOAREIZ
DWTIE, M LD REESnL7RLy, | 14

FEBHDOFTA (possession) | & IE, JEfEHED, MeZFrHI L 015 DAV D EAI 72 gk
FBtA, TOERAMEMANAT O 2 L DVATRERRREEICEIE L T D 2 L A BT D115,

F 2 v KL T HiG#H dﬁ‘ﬁfUFﬁﬁi‘ “Desmopressin”F IR I THIR LT2 & B0 |
FAOPTA L, S HE DS YA OEAHIRIH 5 1EZ > T D 5EEIZRE S5, 4
LSRR, élﬁfé\é‘fﬁ@’r* REZ RS I OB CEME L TV D 2 & 2R 5 4303
720, SEfE AR, FEAZEH LARRAICRIA T & 21U B 72003, Ma%d8B o A
&7 DR EER N QNS O ESE ST 2R L TV A LI,
“Desmopressin” FLEZIBUN TR, B IFFRFOM G- SN2 IR 282 Z L I3 AlRE
HoTED, BE DR - T HE D 9 HOWT N LRI O B S BIZEH# L =%
o AP EQAYAIESoY iR E WP MR B, BRI FE L,
[FECHIPTIE, MR%gd 7 ML I AR RS 2 B2 B LTV 2L b, 205
FIRITET)CII i E Ol E T LT,

FHADOFTAEDTD DNAIITFEA LI T 20BN H 5, DEEREIX, NV RRHES
9 LK 10 RITED D174, T7ebb, Frrlihoihs, lRFeo i, Bkoe, A, @
A B LSUEEBROFFD 5 bOWTINNEITH Z LT, B a3 2 b &
705, 1 1T 11 [ERRY OFAERTTA L O KA VREFES 10 R[ICED HEHERED élnigﬁ:

AT STV D, | I LAN G, AT AIL. SEHE O R
FELIC T - BB EREZH IO T O THANENRH S, FfERED. D) Z)TTZ%

I AR IR T T2 TR Te Bl S . B 2 BilG 3 5 72 DI B a v
fiZ1T> VU Th D,

SRR 18 AR T RS PEMET R A e 3 [ Se i FMERIEE O Va2 I B89 A )
B JURRE R RERFZTET 2007 423 A otbiiaﬂo

B o L VT BROFERAIFT.  “Grill” , Oct. 26, 2006, I-2 U 109/03

U6 == o o)L VT BT ERAIFT.  “Desmopressin” , Sep. 04, 2008, 4b 0 402/06

W o o)L FVT R, “Klimagerat” , Jan. 11, 2007, 1-2 U 65/05

I8 =5 o)L NV BRI ERAFT.  “Klimagerat” , Jan. 11, 2007, I-2 U 65/05
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R LB FBEOHERE L IZZDdONERMEHL, FA Y ERNICBW T Th
NTCWeZ e x2%T 5, [RMNZkT2 MaoBsoBmFH] (EUSKE 34 R DH
36 £ C) _hid, toOEUNMBEIZHWTI T e AT A% L CENICEST 5 56
T4 L R—OER LD 15580 5 Z & 23RO HILTIIVRY, | 119

Flo. Ty V7R, B E R T 5 BB B B A S FAEOIBNNIRY 72
L L CROTND, ZHHOHIBNZ LiUuE, (20 d B ERIL, Blz0E, 4i%3eH
DHRER T A N 92 B L < IXBEERIBERISHEN T 5 B CTRYES L I3B R sk
PESE L VBRI S IIHERI T E e e ST G, | 120

IHIT, RAVERHES 12 ROBMHEZMRT 2581003, YHED BRAEEE 2 T
YR TONDVENH D Z LITEENLETH D, A VRHES 12 &%, Jeff
R OAT ST B3I &N, B =FH ORFHC L VBRI SN D Z & &P T5 2 &% H
e LTS, Lo T, NYGERRHES & I X EERIC SR T SN DICE -T2
EMRRIRTH S, | B2 OFRIOwEH b, JeEHFE RS & ZOBRICH Y . Y%
BIDIBATIZ X 0 M Z T L= a i, SN E IS S S 130 2720,
[ Z 9 2RI XS5 32 B RIS E AL O TH Y . S RHOHAE L
ALEVTRNZ SRR R T 5 Z LIXTEAR, | 122

M4, #EE (in good faith) DEBR
RA VAR 12 5503, FEMNEOESUCA LN D, ERE (in good faith) ZEff:& L
NQAYAQ \,

(a) TEOEK

RA YV RFRRES 12 5503, #E (n good faith) Z %L L Cu 7Ly,

& 5. HEANLERAZIE L QOGS AR D bivd H»

RAVRFAES 12 & T THBEAXITZ ORERE MR HHRERTIZ E DR A A
(B L. 20, FrFdMt 5 SRS DRIAOHER Z Bk LT GAIE, UREBIRORER
ELTEDREAZMST-HIL] LHVET, ZORDD, BEFMOERAL [HEHED
BUNIFAZ D DEESE L  IIHEERCEUG L2 E=F 1 226508 L TOISEEITid, SFEfE
PO OND L OIS ET, TOMRIFELWTL X 50>

(el B D& S V2R 1 2L DS EE A DR Z T8 ThH
Sl MBI R RIT S22, LTehio T, YREHRFHEL AR D FEIAE D B3 25015 L7z
BaTh, RO TR RO bND, L Lnn s, HFEASIEIE ORHERK

9 55 o)L RV T7HOGEHIFT. Inst GE 1, 259 — “Laborthermostat”

205 o o RV #5EEIET, 2007 458 H 28 BAFIHA 4a 0 264/06- Tilidinhydrochlorid; Judgment May
27, 2008, 4a 0 26/07- Befestigungsbandlasche; Judgment Oct. 7, 2008, 4a 0 208/07— Tandempumpe; Judgment
Jun. 9, 2009, 4a 0 52/09- Matratze; Judgment Oct. 6, 2009, 4a O 205/08- Abgasreinigungsanlage

2L BGH GRUR 1964 p. 673-675; BGH GRUR-Prax 2009 p. 13

12 BGH GRUR-Prax 2009 p.13
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T D FEIA 2 R FHIRERTI OB B R L. 20, ZOBR, KMt G ahizanEe
OHFRIZ R LTeSralTid, FA Y RFRESR 12 2D 4 OO EEEND L0 |
NS OWTHIBrT 28RS, 2 9 L7EBPRO% 6 223 LIS EE D B> I-FBI B RS
SHIRN, | 123

6. EfAMEDORENRER

SAEFMEDEIERITOVT, RA VRFRES 12 Wi, TREFETEE MMESHEIC D
WCOMERIZA LTV AR, (DICW S HFEER Tid/e< | S HBEDOHFER 3 & L
25,1 EHVETH, ZOBER LT NUFNE 4 FOEERICESIEBEREEX
TXALWVTT I,

[ RAVRERER 12 RITHES T, SO R TFRFHBEOHRER] Th 2,
LU D, b URFHEE MR BIRL QWA EAITIE, 7357770 T
FRHFEO HFERF ) 13 MESEHFEO B ) ICE &2 HNRTIUTR BV, | 124

RAVRFRRESF 12 52703, 7NV S50 4 SRICHEDSBIHELXIR L L TN A2 TR
<. BRI, SeOENHFEIZHES EBYHE (RA YVRRFES 40 55, I ONT, FHAEERIME
AESNTWND Z & ZFME LT, N RO REE T W EIZIB T T L 7= A E HFE
(S E AT UG DM OV T bR E ST 5,

BT, FEHEOUEE & S ke
KA VEFES 12 £TIL. TEEDOT-DICKNERERHEZ L QN EHVET, 20
EXOBREHIAL TV,

[ RAVRERES 12 DIE, AL, RA B8O TR O ER A bhD 2 DIZ
Fe [YEf] 2MRFFHIRE R BE B LARINE RA T T s Z LI LV T 5 548
ELTND,

HFRIE FECAIPTAS Taxilan FAHRR (1963 4F5 H 21 ) ICBWTHFEL TWAH X 91T,
S MEZ iR T DX, KT ERBEOHER S A RNOR B 2 paEn s I3
% & OWffENSIESAED  (unconditioned) REZA LARITIUT2 6T, DX 57250 %
Fhid 27200 (RIS, ZORAEIRT 5 LWV IRENFATINTND) IZLD

S FAERSTRSD HILD,
ZOW%, EREEEATNL TEEOT- I LB U] (O TRD - HOTE R ST
L1,

A : SR SR B 70 OUEIE, AR - T B T & AT S b 0T

12 SR 18 AR T RS PEMET R R A e 3 (ST FMERIEE O Va2 I B89 2 A )
WA MERENGROMPENIZCAT 2007 43 A XV #5RL,

12 SRK 18 AR T RS PEMET R A e S [ Se i FMERIEE O Va2 I B89 2 A )
WA MERENGROMPERNIZCAT 2007 4 3 A XV #5RL,

2 AT 1963 45 H 21 B, Taxilan 394, #HNEFHCHIFT 1960 426 H 21 H, Bierhahn FH{, 1964
6 A 30 H, Kasten fiir Fussabtrittsroste,
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UL B 720,
B : #EI%, FIAZ T RIS S 5 ERIH > OBAfE) OIS D (unconditioned) X
AT HDOTRIFIUTR B2V,

FEEOFRZ, EBIFFIORR L FAFIZ N AD A Tl S D BN B %,

FRIOELE T Tho LT A Eﬁ#”ﬂﬁ:w)@% CCHr SN2 ERBH o7, Tk

D ZOHERRTI, B, EHEF RIS 1963 42 1 H 22 H OHRIZIBWTIRE L= &
N DD EETIT A5 Clde TR EH ) 2~ T b O TR W & ST g,

X5, B UIEABIEOHBSUIHEO MR Tl o TidnE SnTnd, 2o
BRI, 2 O1TR0 MR Ay RIS 5 ) D fES:  (unconditioned) E
Mz R T DO TRV 2D Th 5127,

L7 o T, BEHNCONT, ENENDOERIEE Z AT, BE Lt iudie s
fcil/ | 128

F72. T a v KV T EHAPTIX. “Wirbelkammer” D¥JR 2B T ¢, Draft
Version I & FR2FHSZ I OVERRIE, BLUYELFHELE D E OHAMIEEZZRTR L s Z &
EARTIZE EED . YEEEEDDDLEMIERA AT A REEE A L A 2 &%
HAIORTHOTIH RN Z &b, BERAITA L LTUIRH0THD L OHliZ T Lz,

ZO—FT, EELOIRTEARE FFET H1741L. BT 28EZ+0IWR
THHLDOTHDH E I,

R 8. EYERLEMTIIFER L T e, £O%REmMEZ FHrL, EERIIIFEHBL TW
BT 5E
SefE FMED T T 2 T OV N T, 2 DOFEMEIIHIFE H LT SFEER biuT+52720T
L;omgbéwi%ﬁ®%%ﬂ6%ﬁﬁif%ﬁbfwﬁﬁhiﬁ%ﬁw®fbi9
s, KRz, ¥R (HEB A VIHELH) 12, Eiz P L WA TH e M T
wu\y) HNADTL X 9D,

(a) FEhEOMESE -

[SEEERMEDSFERAD [FEfi] (TS EFEOEND DO THL5E12E FEHOHREA
R ETIo [FEf] 239l 2 & <ML T D Z LI L SRV, FRT,
ABRTAF, KF FMEORNEEORHUN L —IFr72hli b - 73561203, e
TEFIMED AL Z T DR & 1372 H7auy,

LU, HIBERTSEAHIE OMOERR 2> 5 B3R DR B SR T S D5 A IS
X, SEEERRED R o D7, UTZ DWESLIIHIT B 5130,

12655 ¢ v FHHFREIPE. RGZ 10, 94, 95

2T G. Benkard, Patentgesetz, 10. Aufl., 2006, § 12.

128 SRK 18 AR EE R T RS PEME T R R A e s (ST FMERIEE O Va2 I BE 9 2 iiAs s E)
B JURRE AW EERIZTET 2007 23 A & D%;Bo

129 5 o L L7 HUFECHIFT. InstGE 10, 12 — Desmopressin I

190 SEFEE AT 1965 42 1 A 7 H¥R, Lacktrankeeinrichtung S, HEFRIEHEHIFT 1968 4E5 H 28 HH|
. Europareise T4
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—J5, SClERMEDS, FIE ST A7l [E R YEE] (ZESERO LN HDOTH
DAL, BHET DR UIFERF RO £ THRT2 2 & 722 ke sz i iud
7259 HEISERD BB, TSNS 2 EMBIUE, FAUTITV RIS D% 5
3T D RN N IR S D,

Ho kb, FHIFMEIOREIZEREET D58 O R RIHIINC L 2 ORI, el FAMED
AL DIRR S 1372 DWW SN D Z &R DD, ZHUIRRC, JefEE 32D
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(1) Where a patent is granted for an invention, a
person who in the United Kingdom before the priority
date of the invention -

(a) does in good faith an act which would constitute an
infringement of the patent if it were in force, or

(b) makes in good faith effective and serious
preparations to do such an act,

has the right to continue to do the act or, as the case
may be, to do the act, notwithstanding the grant of the
patent; but this right does not extend to granting a
licence to another person to do the act.

(2) If the act was done, or the preparations were made,
in the course of a business, the person entitled to the
right conferred by subsection (1) may -

(a) authorise the doing of that act by any partners of
his for the time being in that business, and

(b) assign that right, or transmit it on death (or in the
case of a body corporate on its dissolution), to any
person who acquires that part of the business in the
course of which the act was done or the preparations
were made.

(3) Where a product is disposed of to another in
exercise of the rights conferred by subsection (1) or (2),
that other and any person claiming through him may
deal with the product in the same way as if it had been

disposed of by the registered proprietor of the patent.
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Manual of Patent Practice
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(2)DEFINITIONS.— For purposes of this section—

(Dthe terms “commercially used” and “commercial use”
mean use of a method in the United States, so long as
such use is in connection with an internal commercial use
or an actual arm’s-length sale or other arm’s-length
commercial transfer of a useful end result, whether or not
the subject matter at issue is accessible to or otherwise
known to the public, except that the subject matter for
which commercial marketing or use i1s subject to a
premarketing regulatory review period during which the
safety or efficacy of the subject matter is established,
including any period specified in section 156(g), shall be
deemed “commercially used” and in “commercial use”
during such regulatory review period;

(2)in the case of activities performed by a nonprofit
research laboratory, or nonprofit entity such as a
university, research center, or hospital, a use for which
the public is the intended beneficiary shall be considered
to be a use described in paragraph (1), except that the
use—

(A)may be asserted as a defense under this section only
for continued use by and in the laboratory or nonprofit

entity; and

(B)may not be asserted as a defense with respect to any
subsequent commercialization or use outside such
laboratory or nonprofit entity;

(3the term “method” means a method of doing or
conducting business; and

(4)the “effective filing date” of a patent is the earlier of the
actual filing date of the application for the patent or the
filing date of any earlier United States, foreign, or
international application to which the subject matter at
issue is entitled under section 119, 120, or 365 of this title.
(b DEFENSE TO INFRINGEMENT.—

(DIN GENERAL. — It shall be a defense to an action for
infringement under section 271 of this title with respect

to any subject matter that would otherwise infringe one
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or more claims for a method in the patent being asserted
against a person, if such person had, acting in good faith,
actually reduced the subject matter to practice at least 1
year before the effective filing date of such patent, and
commercially used the subject matter before the effective
filing date of such patent.

(2EXHAUSTION OF RIGHT. — The sale or other
disposition of a useful end product produced by a
patented method, by a person entitled to assert a defense
under this section with respect to that useful end result
shall exhaust the patent owner’s rights under the patent
to the extent such rights would have been exhausted had
such sale or other disposition been made by the patent
owner.

(LIMITATIONS AND QUALIFICATIONS OF
DEFENSE.— The defense to infringement under this
section is subject to the following:

(A)PATENT. — A person may not assert the defense
under this section unless the invention for which the
defense is asserted is for a method.

(BIDERIVATION. — A person may not assert the defense
under this section if the subject matter on which the
defense 1s based was derived from the patentee or
persons in privity with the patentee.

(CONOT A GENERAL LICENSE.— The defense asserted
by a person under this section is not a general license
under all claims of the patent at issue, but extends only to
the specific subject matter claimed in the patent with
respect to which the person can assert a defense under
this chapter, except that the defense shall also extend to
variations in the quantity or volume of use of the claimed
subject matter, and to improvements in the claimed
subject matter that do not infringe additional specifically

claimed subject matter of the patent.

(4BURDEN OF PROOF. — A person asserting the
defense under this section shall have the burden of
establishing the defense by clear and convincing evidence.
() ABANDONMENT OF USE. — A person who has
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abandoned commercial use of subject matter may not rely
on activities performed before the date of such
abandonment in establishing a defense under this section
with respect to actions taken after the date of such
abandonment.

(6PERSONAL DEFENSE. — The defense under this
section may be asserted only by the person who
performed the acts necessary to establish the defense
and, except for any transfer to the patent owner, the right
to assert the defense shall not be licensed or assigned or
transferred to another person except as an ancillary and
subordinate part of a good faith assignment or transfer
for other reasons of the entire enterprise or line of
business to which the defense relates.

(DLIMITATION ON SITES. — A defense under this
section, when acquired as part of a good faith assignment
or transfer of an entire enterprise or line of business to
which the defense relates, may only be asserted for uses
at sites where the subject matter that would otherwise
infringe one or more of the claims is in use before the
later of the effective filing date of the patent or the date of
the assignment or transfer of such enterprise or line of
business.

(9 UNSUCCESSFUL ASSERTION OF DEFENSE. — If
the defense under this section is pleaded by a person who
1s found to infringe the patent and who subsequently fails
to demonstrate a reasonable basis for asserting the
defense, the court shall find the case exceptional for the
purpose of awarding attorney fees under section 285 of
this title.

(9INVALIDITY. — A patent shall not be deemed to be
invalid under section 102 or 103 of this title solely
because a defense is raised or established under this

section.
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